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This article is a follow up to the article, “Understanding the 
2010 Income Limits,” in the June 2010 Novogradac Journal 
of Tax Credits. Last month we described examples of the 

project-based approach versus the county-based approach for 
determining rent and income limits for low-income housing tax 
credit (LIHTC) and tax-exempt bond projects. Those examples 
showed how the project-based approach can result in counties 
with several rent and income limits. This poses technical chal-
lenges in determining which rent and income limits are correct 
for a project and practical challenges in having different rent 
and income limits for projects in the same area. This article will 
explore more issues related to the project-based approach.

The Internal Revenue Service (IRS) and the U.S. Department 
of Housing & Urban Development (HUD) have informally 
indicated that the project-based approach is the correct ap-
proach; however, the language in Internal Revenue Code 
(IRC) §42 and §142, along with the Housing and Economic 
Recovery Act of 2008 (HERA), isn’t clear that a project-based 
approach is the absolute approach.  

Background
Since 1986, LIHTC and tax-exempt bond properties under 
IRC §42 and §142 have determined their income limits from 
HUD Section 8 income limits. However, in 2009, to accom-
modate adjustments to the HERA required Section 8 income 
limits, HUD published income limits for IRC §42 and §142 
apart from from Section 8. This separate data set for IRC §42 
and §142 is called Multifamily Tax Subsidy Projects (MTSP) 
and includes both the Section 8 income limits and the HERA 
Special income limits. LIHTC and tax-exempt bond proper-
ties under IRC §42 and §142 still use Section 8 income limits, 

but HUD now publishes the MTSP income limits to accom-
modate the HERA adjustments. The two adjustments from 
HERA are:

HERA Special adjustment for counties with no income 
decrease in 2007 or 2008 due to HUD’s hold harmless 
policy
HERA hold harmless provision to prevent income limits 
from decreasing

Project-Based Approach
The HUD 2009 and 2010 briefi ng material for MTSP income 
limits, along with informal guidance from the IRS in LIHC 
Newsletter #35, indicate that only projects placed in service 
before January 1, 2009 qualify for HERA Special income 
limits.  

This guidance also indicates that the income fl oor for the 
HERA hold harmless provision begins when the project is 
placed in service. 

This project-based approach means that in 2010 there are 
two income limits for those counties that had a decrease in 
Section 8 income limits from 2009 to 2010. More than 500 
counties had a decrease. For example, San Diego County, 
Calif. has two income limits in 2010 as follows:

2009 MTSP for projects placed in service prior to May 14, 
2010 that use the HERA hold harmless provision
2010 MTSP for projects placed in service on or after May 
14, 2010

This project-based approach also means that in 2010 there 
are three possible income limits for HERA Special counties. 
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More than 1,000 counties qualify for the HERA Special limit. For 
example, Durham County, N.C. has three income limits in 2010 as 
follows:

HERA Special for projects placed in service prior to January 
1, 2009
2009 MTSP for projects placed in service on or after January 1, 
2009 but prior to May 14, 2010 that use the HERA hold harm-
less provision
2010 MTSP for projects placed in service on or after May 14, 
2010

The project-based approach results in different income and rent 
limits in the same county depending on when projects place in 
service (See “Understanding the 2010 Income Limits” in the June 
2010 Novogradac Journal of Tax Credits for more information).

Issues related to the project-based approach were not apparent 
until HUD removed its hold harmless provision on Section 8 in-
come limits this year, and tax credit and tax-exempt bond projects 
had to rely on their own hold harmless rule from Section 3009(a) 
of HERA, which is now codifi ed in IRC §42 and §142(d)(2)(E)(i). 
Now that HUD has removed the hold harmless provision for Sec-
tion 8 income limits, there are counties that have income limits 
that decreased in 2010. Under the project-based approach, tax 
credit and tax-exempt bond projects placed in service after the 
income limits release date (May 14, 2010) must use those lower 
rent and income limits. Projects in service prior to May 14, 2010 
can use the HERA hold harmless provision. 

Hold Harmless Defi nition of “Determined”
The HERA hold harmless policy for tax credit and tax-exempt 
bond projects found in IRC §142(d)(2)(E)(i) reads as follows:

“Any determination of area median gross income under 
subparagraph (B) with respect to any project for any cal-
endar year after 2008 shall not be less than the area median 
gross income determined under such subparagraph with 
respect to such project for the calendar year preceding the 
calendar year for which such determination is made.” (em-
phasis added) 

This doesn’t specify that the project-based approach should 
be used, and can be interpreted as a county-based approach. 
IRC§142(d)(2)(E)(i) states that the income shall be determined un-
der subparagraph B. IRC §142(d)(2) subparagraph B states that: 

“area median gross income shall be determined by the Secre-
tary in a manner consistent with determinations of lower in-
come families and area median gross income under section 
8.” (emphasis added) 
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HUD determines Section 8 income limits on a county basis and 
projects in a county use the same income and rent limits; HUD 
does not consider a project’s placed-in-service date for selecting 
income limits. Determinations under subparagraph B, which are 
made in accordance with Section 8 rules, are always determined 
on a county basis, which means that IRC §142(d)(2)(B) income de-
terminations should also be made on a county basis.
 
If the HERA hold harmless provision is applied on a project basis, 
the result is that projects in the same county have different income 
and rent limits depending on when they are placed in service.  

If the HERA hold harmless provision is applied on a county basis, 
the result is that projects in the same county have the same in-
come and rent limits no matter when they placed in service.  

Other Technical Issues
If the project-based approach continues to be used instead of a 
county-based approach, then the following issues require more 
guidance from the IRS:

Is the reference to calendar year in IRC §142(d)(2)(E)(i) based 
on a 12-month calendar year or a HUD income year?
When is the income limit determined for projects with build-
ings that are placed in service in different credit periods?
When is the income limit determined for projects with all or 
some buildings that defer the credit period?
When is the income limit determined for multi-building proj-
ects that elect no on Question 8b of IRS Form 8609 regarding 
the multiple-building election?
Should income and rent limits determined by the state for fi -
nancial feasibility during application and carryover count as 
the income determination date instead of the placed-in-ser-
vice date?
When is the income limit determined for acquisition reha-
bilitation projects that are not previously subject to a LIHTC 
regulatory agreement?
When is the income limit determined for acquisition rehabili-
tation projects that are subject to a previous LIHTC regula-
tory agreement?
Is there a corresponding income fl oor that is similar to the 
gross rent fl oor election discussed in IRS Revenue Procedure 
94-57?

None of these technical issues would exist under the county-
based approach.

Practical Issues
Under the project-based approach, in periods of decreasing Section 
8 income limits, projects placed in service in later years will be at 
a fi nancial disadvantage to projects that were placed in service in 
earlier years, in both the amount of rent they can charge and in the 
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number of tenants that can qualify to live in the project. 
The project-based approach could also lead to the unin-
tended consequence of making the HERA hold harmless 
provision ineffective because older projects might have to 
lower their rents to compete with newer projects placed 
in service in years with lower rent limits in the same 
neighborhood.

The project-based approach creates an administrative 
burden for state monitoring agencies, property manag-
ers and investors because of the complicated rules and 
multiple data sets. If property managers are unsure 
which income limit is correct they may move in tenants 
that do not qualify to live in their project, or may deny 
tenancy to tenants that do actually qualify to live in 

their project; and rents might be over charged or under 
charged.

Two fl ow charts accompany this article. One is a project-
based chart and one is a county-based chart. Note that 
these charts are for tax credit projects only. The tax-ex-
empt bond charts would look similar except the national 
non-metro income and rent fl oor election do not apply.

The project-based chart demonstrates the administra-
tive complexity associated with determining rents and 
incomes on a project by project basis. The only ques-
tion that needs to be asked on the county-based chart is 
whether or not a project is in a rural area.

continued on page 5
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