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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

THOMAS BRADEMAS, et al .,
Hantiffs,

VS, |P 00-1974-C-M/L

INDIANA HOUSING FINANCE

AUTHORITY,
Defendant.

N N N N N N N N

ORDER ON PARTIAL MOTION FOR SUMMARY JUDGMENT

This méatter is before the Court on plaintiffs, Thomas Brademas Sr., Fin Oak Manor Community
Partnership, Western Manor Community Partnership, Corby Homes Community Partnership, West Flains
Apartments, L.L.C., Crossroads Apatments, L.L.C., Johnson Street Apartments, L.L.C., Hillcrest
Apartments, L.L.C., and Huntington Roads A partments Partnership (collectively “Brademas’), Partial
Motionfor Summary Judgment inthis suit againgt defendant, Indiana Housing Finance Authority (“IHFA™).
Brademas auit arises under 42 U.S.C. § 1983. The parties have fully briefed their arguments, and the

moation is now ripe for ruling.

. FACTUAL BACKGROUND

A.LOW-INCOME HOUSING TAX CREDIT PROGRAM
The federa Low-Income Housing Tax Credit program (“LIHTC” program) was created by the
1986 Tax ReformAct. Pl.’sEx. 1; see 26 U.S.C. 8§42 (the“Code’). By dlocating federd tax creditsto

developers of afordable rental housing and thereby reducing federd tax ligbility, the LIHTC program



provides sgnificant incentives for private congruction of and investment in housing for the nation’slowto
moderate income population. 1d. Under the LIHTC program, each state is dlocated an annud amount
of federal tax credits based on the state's population. 1d. Though the LIHTC program is a federa
program, it is administered by the individud gtates. 1d. The IHFA is Indiana's officiad “housng credit
agency,” and, assuch, isresponsible for the adminigtration and dlocation of Indiana stax credits from the
LIHTC program. 1d.; 26 U.S.C. § 42(m).

Under Section 42(m) of the Code, the IHFA is responsible for developing and implementing a
“qudified dlocation plan” (“*QAP’) that sets forth sdlection criteria to be used to determine housing
priorities that guide dlocation of Indiana stax credits. 26 U.S.C. § 42(m). The Code sets forth certain
selection criteriawhich must be used in the QAP. 1d. Section 42(m) aso requires that the QAP

provide[] a procedure that the agency (or an agent or other private contractor of such

agency) will follow inmonitoring for noncompliance withthe provisions of this section and

in natifying the Internal Revenue Service of such noncompliance which such agency

becomes awareof and in monitoring for noncompliance with habitability standards through

regular dtevigts.

26 U.S.C. §42(m)(1)(B)(ii1). Additionaly, IHFA isrequired to make a number of certifications to the
Internal Revenue Service (“1RS’) about the low-income buildings recaiving the tax credits, and providethe
IRS with information about the tenants who live in the buildings. 26 U.S.C. § 42(1). IHFA must submit
this documentation on an annud basis. 1d.

IHFA’s 1997 QAP requires recipients of the federal tax credits to fully comply with IHFA’s
compliance monitoring procedures, and al other procedures and requirements of the QAP and the Code.

1997 LIHTC QAP for Indiana, Appendix A a E.4. If the IHFA finds any materid failure in this regard,

it “may withhold or reduce, in whole or in part, Credits for which gpplication is made, irrespective of
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whether the withheld or reduced Credits relate to the project to whichthe noncompliancerdlates. . .” Id.

B. MADISON APARTMENTS

M adisonA partmentsis a semi-independent living initiative for personswho arechronicaly mentaly
ill and under the care of the Madison Center, amenta hedth carefadility serving South Bend, Indiana, and
aurrounding areas. Comp. a 5. Brademas was the Genera Partner or Managing Member of Madison
Apartments, and of dl the entities that are plantiffs in this action. Comp. at 4. In 1987, Brademas
submitted an gpplication to the IHFA for andlocationof low-income tax creditsfor Madison Apartments.
Comp. a 5. The IHFA approved the application. 1d.

OnJduly 6, 1987, Brademas, the Madison Center, and the Indiana State Housing Board (*1SHB”)
entered into a Memorandum of Understanding (*MOU”) pertaining to the operation of Madison
Apatments. P.’s Stmt. of Facts 1 14; Pl.’s Ex. 6. Under the MOU, ISHB had the following
responghilities:

a. Determine the economic digibility of chronically mentally ill persons specificaly for

Section 8 assistance.

b. Verify family income and ascertain the extent to which rent subsidy may be required.

c. Determine whether any proposed housing unit meets Section 8 requirements.

d. Make housng ass stance payments on behdf of chronicaly mentdly ill persons referred

by the Center for such Section 8 housing subsidy assistance.. . .

P.’sEx. 6. Inreturn, Brademas (the Madison Center) promised to:

a Make dl disability digibility determinations, except economic, of persons [tenants] who

are chronicaly mentdly ill . ..

b. Provide ISHB with awritten referra for the persons who arein need of housing.
c. Provide case management and supervision as may be required to reasonably fulfill the
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tenant’ s respongbilities under a Section 8 lease agreement . . .

Id. The duties of ISHB were subsequently assumed by Indiana Family & Socid Services Adminidration
(“IFSSA”). Pl.’sStimt. of Facts119. OnMarch 1, 1992, IFSSA contracted with the Housing Assistance
Office, Inc. ("HAQ”), of SouthBend, Indiana, to assume the duties of IFSSA. 1d. 120-21. The duties
of ISHB (and subsequently IFSSA and HAO) included performing al annud recertifications asto tenants
eigibility pursuant to Section 8 guiddines. 1d. §18.

On December 11, 1996, IHFA sent aletter to Brademasto informhimthat it would be inspecting
and auditing M adison A partmentsfor continuing compliancewiththe LIHTC program. Def.’sEx. 11. The
audit would cover any tenants who lived in Madison Apartments during 1995. Id. The letter requested
documentation for specific gpartment units in Madison Apartments, and gave Brademasten days to send
IHFA the information. Id. Theletter provided in relevant part:

The file mugt be the complete origind file from gpplication forward with al supporting

documents. This contact will require the annua Income Certification, the documentation

the project owner hasreceived to support that certificationand any other informationused

to quaify the tenant for the LIHTC program.

Id. IHFA aso advised Brademas that he would be givena“cure’ period beyond the ten days to address
any unanswered questions or missing information. Id.

On December 27, 1996, IHFA sent aletter to Center Management Corporation® to inform him

that the audit reveadled that tenant files were not in compliance with § 42 of the Code. The compliance

issues centered on the following inadequacies.

* Tenant Certification figuresdo not agree withthose reported to the IHFA onthe Owner

!Brademasis the President of Center Management Corporation.
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Certification Part B or no total to see where figure was from.

* Tenants missng from Owner Certification of Compliance reports submitted to IHFA

Part B for the monitoring yesr.

* No Tenant Certifications of income (50059 or 50058) in files. Just Section8 contract.

Def.’s Ex. 12. IHFA gave Brademas until January 10, 1997, to address these inadequacies, and set
February 13, 1997, asafind audit review at the IHFA office. 1d. IHFA dso notified Brademasthat if a
work out plan was submitted, Brademas would have until April 15, 1997, pursuant to the Code' s ninety
day “cure’ period, to submit the missing documentation. Id. At the end of that period, § 42 regulations
required IHFA to file a Form 8823, LIHTC Agencies Report to the IRS and indicate whether the
noncompliance had been corrected. Id.

Neither Brademas nor anyonefromhiscompany attended the February 13, 1997, find audit review
at the IHFA office. Def.’sExs. 13, 15. On February 17,1997, IHFA sent aletter to Brademas, informing
him that his request for a four percent (4%) tax credit (through the LIHTC program) for the Pin Manor
Community Partnership (“Pin Manor”), the Western Manor Community Partnership (“WesternManor”),
and the Corby Homes Community Partnership (“Corby Homes’) had been denied. Def’sEx. 1. The
|etter provided, in relevant part:

According to the State of Indiand s Qudified Low Income Housing Tax Credit Allocation

Plan, “every owner of a low income housing project which has received an dlocation of

Credits by the [IHFA] since the inception of the Credit program (January 1, 1987) must

cooperate and comply with the [IHFA’s| compliance monitoring procedures. . . If, inthe

sole discretion of the Authority, an gpplicant has materidly falled to comply with the

procedures and requirements of the Authority, the Code or any other governmenta

program. . . 1) the Authority may withhold or reduce, inwhole or inpart Credits for which
goplication is made, irrespective of whether the withheld or reduced Credits reate to the
projectinwhichthe noncompliancereates; i) inaddition, if the Applicant’ s noncompliance

is chronic and/or egregious in nature, the Authority may refuse to accept for filing and/or

otherwise refuse to consder dl or any part of the Applicant's pending or future
gpplications for Credits until such time as the Authority decides otherwise.”
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Def.’sEx. 1. Inother words, if the IHFA finds that an gpplicant is out of compliance with regard to one
housing development, it may deny the gpplicant tax creditswithregard to other housing developmentsthat
are in compliance withthe Code and the IHFA requirements. In thisletter, the IHFA denied thetax credit
gpplication for PFin Manor, Western Manor, and Corby Homes because of non-compliance findings with
regard to Madison Apartments. Brademas Aff. ] 25.

The IHFA honored Brademas' subsequent request for aMarch 6, 1997, audit, and:

The audit resulted in a two day audit due to the lack of information. The audit was

completed on March 7 with Mr. Tom Brademas, Jr. recelving copies of the results. A

date of March 17, 1997, was offered to revigt the files but declined by Mr. Tom

Brademas, J. Mr. Brademas, Jr. is requesting that he instead review the matter with Ira

Peppercorn and Lante Earnst. Mr. Brademas, Jr. as the agent for the owner will be

contacting [IHFA] onor beforethe March 17, 1997 date withany informationto closethe

audit.

Def.’sEx. 15.

On March 26, 1997, IHFA sent another |etter to Brademasin reference to the audit of Madison
Apatments. Def.’s Ex. 14. IHFA dready had given Brademas the § 42 ninety day “cure’ period to
submit documents missing from the Madison Apartmentsfile, and that period would expire on April 15,
1997. The March 26 letter extended that “ cure’ period by two weeks, setting May 2, 1997, as the date
for the extenson audit. Def.’sEx. 14.

On June 17, 1997, the IHFA notified Brademas that it hed filed a noncompliance form with the
IRS:

Regretfully the Indiana Housing Finance Authority must informyouthat the enclosed Low-

Income Housing Credit Agency’s Report of Noncompliance IRS Form 8823 has been

sent to the Internd Revenue Service due to the possible issues of noncompliance with the
Low-Income Housing Tax Credit requirements of the Interna Revenue Code section 42.



A.s Ex. 12. The enclosed IRS Form 8823 described the noncompliance this way: “Inadequate
documentation. . . Owner has declined to bring one unit into compliance. Set Asdewasnot metinatimely
manner.” P.’sEx. 12, IRS Form 8823.

The IHFA explained this decison in a November 30, 1997, |etter to Patrick Bauer of the Indiana
House of Representatives.

Upon our gtaff’s review, many, if not dl, of the Madison Apartments files were out of

complianceontheinitid review and had been for a considerable period of time indicating

that the property had not been managed pursuant to the Code. Further, through constant

hard work by both our saff and Mr. Brademas and his saff, many files were brought to

compliance pursuant to Section42 Code (mainly by retrieving old documents). However,

there remained at least 15 files on this property (since it was developed in 1988) which

were out of compliance at the time of the find compliance audit on May 30, 1997.

Additiondly, it was uncertain if indeed dl of the units on that date were occupied by

residents who were within the income guiddines.

We at the Authority appreciate very much Mr. Brademas hard work in bringing the

Madison Apartments closer to compliance, and he has admitted to learning a great ded

inthe process. However, the fact isthat the M adison A partmentswere not incompliance

at the time of the gpplication for new Tax Credits on the “ refinanced developments’ [Pin

Manor, Western Manor and Corby Homes]. Thus the Tax Creditswerenot dlocated to

the “refinanced developments.”
Def.’s Ex. 18. The letter concluded: “We have informed Mr. Brademas on several occasons thet if he
maintains agood track record going forward through the beginning of next year, we see no reasonwhy we
could not entertain a new gpplication for Tax Creditsin 1998 on other developments . . . Rest assured,
thisissue has been reviewed very throughly by severa offices and their counsdl and the decision of last
Spring ill sands” 1d.

At some point after the February 17, 1997, denid of tax credits and the June 17, 1997, report of

noncompliance to the IRS, Brademas requested a file review of gpartment #102 of the Madison



Apartments. Ex. A to Supp. Aff. of Brademas. According to Brademas, apartment #102 wasthe unit that
IHFA referred to as out of compliance in the IRS 8823 form. On October 29, 1998, IHFA sent
Brademasaletter about the requested file review, and let him know that the review would be delayed due
to gtaff turnover. Ex. A. Theletter provided: “[W]e estimate that a response from IHFA, asit relatesto
gpartment #102, to the owner will occur by November 25, 1998. We gpologize for the time delay in
responding to your request.” 1d. Aslate as January 7, 1999, IHFA 4till had not contacted Brademas

about the requested file review. Ex. B to Supp. Aff. of Brademas.

C. TAX EXEMPT BOND FINANCING

Tax-exempt bonds are another government incentive for investment in low-income housing. 26
U.S.C. § 103(a). Brademas received an dlocation of tax exempt bonds to permit the acquisition and
rehabilitation of Corby Homes, Western Manor, and Pin Manor around January 22, 1997. F.’sStmt. of
Facts 11 36. On or around January 15, 1998, Brademeas received an dlocation of bonding authority for
West Rans Apatments (located in Goshen, Indiand), Crossroads Apartments (Nappanee, Indiana),
Johnson Street A partments(Elkhart, Indiand), and Hillcrest A partments(Plymouth, Indiana). 1d. 1 39-40.
The lending indtitutions that agreed to purchase the bonds for Ain Manor, Western Manor, and Corby
Homes conditioned their participation on Brademas receipt of § 42 tax credits for the housing

developments by December 31, 1997. F.’sEx. 38.

D. BOND FINANCING WITHDRAWN

On or aout May 24, 1999, counsd for the purchaser of the bonds (“lende™) for Fin Manor,
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Western Manor, and Corby Homes sent aletter to plaintiffs setting forth the falure to obtain afavorable
determinationletter from IHFA on digibility of the projects for lowincome housing tax creditsasareason
to withdraw fromfinancid participation. Pl.’s Stmt. of Facts 52. The letter summarized the borrowers
(Brademas) “deficiencies’ in satifying their obligations under its Credit Agreement with the lender:

Construction and rehabilitation not completed by March 1, 1999.. . .
Failure to pay Letter of Credit monthly feesto the Bank . . .

Failure to fund replacement reserves. . .

Failure to obtain Section 42 tax credits by 12/31/97 . . .

[A]ssuming or incurring [more] indebtedness. . .

Failure to provide insured draw endorsements to the Title Company. . .
Failure to provide timely financid reports. . .

Failure to provide written notice of events of default or adverse changes. . .
Failure to provide survey. . .

M.’ s Ex. 38 (emphasis added).

. SUMMARY JUDGMENT STANDARD

As gated by the Supreme Court, summary judgment is not adisfavored procedura shortcut, but
rather isan integrd part of the federa rulesasawhole, whichare designed to securethe just, speedy, and
inexpensve determination of every action. See Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986).
See also United Assn of Black Landscapersv. City of Milwaukee, 916 F.2d 1261, 1267-68 (7th Cir.
1990), cert.denied, 111 S. Ct. 1317 (1991). Motionsfor summary judgment aregoverned by Rule 56(c)
of the Federa Rules of Civil Procedure, which provides in relevant part:

The judgment sought shal be rendered forthwith if the pleadings, depositions, answers to

interrogatories, and admissons on file, together with the affidavits, if any, show that there

iS o genuine issUe as to any materid fact and that the moving party is entitled to a

judgment as a matter of law.

Once a party has made aproperly-supported motion for summary judgment, the opposing party may not
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amply rest uponthe pleadings but must instead submit evidentiary materids which “set forth oecific facts
showing that thereisagenuineissuefor trid.” Fep. R. Civ. P. 56(e). A genuineissue of materid fact exists
whenever “there is suffident evidence favoring the nonmoving party for ajury to return averdict for that
party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). The nonmoving party bearsthe
burden of demondtrating that sucha genuine issue of materia fact exists. See MatsushitaElec. Indus. Co.
v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986); Oliver v. Oshkosh Truck Corp., 96 F.3d 992,
997 (7th Cir. 1996), cert. denied, 520 U.S. 1116 (1997). It is not the duty of the Court to scour the
record in search of evidence to defeat a motionfor summary judgment; rather, the nonmoving party bears
the respongbility of identifying the evidence upon which she relies. See Bombard v. Fort Wayne
Newspapers, Inc., 92 F.3d 560, 562 (7th Cir. 1996). When the moving party has met the standard of
Rule 56, summary judgment is mandatory. See Celotex, 477 U.S. at 322-23; Shields Enters,, Inc. v.
First Chi. Corp., 975 F.2d 1290, 1294 (7th Cir. 1992).

| nevauating amotionfor summaryjudgment, the Court should draw dl reasonable inferencesfrom
undisputed factsin favor of the nonmoving party and should view the disouted evidencein the light most
favorable to the nonmoving party. See Estate of Colev. Fromm, 94 F.3d 254, 257 (7th Cir. 1996), cert.
denied, 519 U.S. 1109 (1997). The mere existence of a factud dispute, by itsdf, is not sufficient to bar
summary judgment. Only factud disputesthat might affect the outcome of the quit inlight of the subgtantive
law will preclude summary judgment. See Anderson, 477 U.S. at 248; JPM Inc. v. John Deere Indus.
Equip. Co., 94 F.3d 270, 273 (7th Cir. 1996). Irrdlevant or unnecessary facts do not deter summary
judgment, even when in dispute. See Clifton v. Schafer, 969 F.2d 278, 281 (7th Cir. 1992). “If the

nonmoving party fals to establishthe existence of andement essentid to [its] case, one onwhich([it] would

-10-



bear the burdenof proof at tria, summary judgment must be granted to the moving party.” Ortiz v. John

O. Butler Co., 94 F.3d 1121, 1124 (7th Cir. 1996), cert. denied, 519 U.S. 1115 (1997).

1. DISCUSS ON

STATUTE OF LIMITATIONS

81983 clams are consdered persond injury cdlams and, accordingly, are subject to the personal
injury statute of limitations inthe state where the dleged injury occurred. SeeWilsonv. Giesen, 956 F.2d
738, 740 (7th Cir. 1992), (citing Wilsonv. Garcia, 471 U.S. 261, 276, 105 S.Ct. 1938, 85 L.Ed. 254
(1985)). Because the dleged injury in this case took place in Indiana, Indiana’s two-year statute of
limitations agppliesin thisaction. 1.C. 34-1-2-2(1). “The Indiana statute of limitations for persona injury
requires asuit to be filed within two years of the accrua of the cause of action. Federa law determines
when a clam accrues. A § 1983 clam accrues when the plantiff knows or has reason to know of the
injury which is the badis of his action.” Hondo, Inc. v. Sterling, 21 F.3d 775, 778 (7th Cir. 1994)
(citations omitted).

Determining the accrua date of a 8 1983 claim requirestwo steps. Fird, the Court must identify
theinjury. Second, the Court must determine the date when the plaintiffs could have sued for that injury
and that date should coincidewiththe datethe plaintiffs “ know or should have known” that their rightswere
violated. See Kelly v. City of Chi., 4 F.3d 509, 511 (7th Cir. 1993). Because the complaint was filed
onJdune 12, 2000, and becausethe damis subject to atwo-year Statute of limitations, Brademas' § 1983

action is time-barred unless the cause of action accrued on or after June 12, 1998.
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The injury about which Brademas complains is a deprivation of a property right — in thiscasea
denial of low-income housing tax credits — without due process.? The denid was based on a lack of
compliance with IHFA monitoring requirements, and the IHFA subsequently reported the lack of
complianceto the IRS. Although Brademas does not explicitly avow that the tax credit denid isthe injury
in his gtatute of limitations arguments, his arguments on the substance of the motion illudtrate that the tax
credit denid is the injury on which he bases his complaint. For example, when arguing procedurd due
process, Brademas maintains that he “had a protected property interest for due process purposes in the
statutory enforcegble rights to redize low-income housing tax credits” P.’sBrief in Support at 2. Later,
Brademasassertsthat IHFA’ sactioninnatifying the IRS of the lack of compliance at M adison Apartments
“wasarbitrary and unfair, and without any reasonable basisinfact.” 1d. a 7. The substantive due process
and equd protection arguments adso center around the Madison Apartments audit, the tax credit denid,
and the subsequent reporting to the IRS. Seeiid. at 10-13.

The Court now must determine when Brademas could have sued for the tax credit denid. Thetax
credit denid letter was dated February 17, 1997, and the IHFA notified the IRS of Brademas' lack of
compliance on June 17, 1997. If either of these dates isthe accrua date, Brademas dam is untimely.
Brademas makes three arguments to avoid the statute of limitations bar: (1) no fina determination on the
tax credits was made until January 1999 because Brademas requested a file review about Madison
Apartments, and the IHFA did not complete the review until sometime in 1999; (2) the accrual date was

in June 1999 when the bond purchasers backed out due to hisfailure to obtain a favorable determination

’Due to the Court’ s resolution of the statute of limitations defense, it need not decide whether
the federal tax credit is a property right protected by the Congtitution.
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regarding the tax credits, and (3) the statute of limitations should be tolled due to either equitable estoppel

or equitable tolling. Each argument will be addressed in turn.

1. The Finality of the 1997 Tax Credit Denial

Brademes fird argues that no find determination was made on the tax credits until sometime in
1999 because he asked for afile review on apartment #102, and IHFA delayed in responding to his
requests for afile review.® According to Brademas, hisdamwas not ripe prior to the file review in 1999.
IHFA, on the other hand, contends that the statute of limitations began to accrue on February 17, 1997,
when Brademas was natified that his application for the tax credits was denied. Thus, the Court must
determine when the tax credit denid became findl.

The fdlowing are the rdevant facts on the issue. In 1996, consstent with its compliance
responghbilities regarding the LIHTC program, the IHFA natified Brademas that it would be auditing
Madison Apartments for continuing compliance with the federa program. After reviewing the files
submitted by Brademas, the IHFA informed him that therewere anumber of inadequacies with regard to
the tenant files. Both Brademas and IHFA worked to bring the documentation into compliance with
LIHTC requirements, and a February 13, 1997, fina review audit was set at the IHFA office. Neither
Brademas nor a representative attended the final audit review, and the IHFA natified him by letter on

February 17, 1997, that his application for tax creditsfor Fin Manor, WesternManor, and Corby Homes

3Brademas aso focuses on the contract that he had with ISHB, and maintains that it was
ISHB’ s responsibility to provide the financid information about the tenants. However, thisisa
subgtantive argument that does not affect the statute of limitations issue.
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had been denied due to noncompliance with LIHTC requirements.

However, that determination was not find. Consstent with§ 42 of the Code, the IHFA granted
Brademas a ninety-day cure period to bring the filesinto compliance. That deadline would expire on April
15, 1997. The IHFA subsequently granted Brademas' request to extend that deadline to May 2, 1997.
Despite the cure period and two-week extension, Brademas did not bring dl of hisfilesinto compliance,
and the IHFA sent a noncompliance form to the IRS on June 17, 1997.

At the latest, Brademas knew or should have known he had beeninjured by June 17, 1997, when
the IHFA notified imthat it had filed anoncomplianceformwiththe IRS. That wasmorethanthreeyears
before Brademasfiled this suit. Brademastriesto avoid the consequences of thisdate by offering evidence
of hisrequest for afile review on gpartment #102. Apartment #102 apparently was the unit that the IHFA
referredtointhe noncomplianceformit filed withthe IRS on June 17. However, Brademas has not offered
any evidencethat establishesthat the file review request took away fromthe findity of the decisonin 1997.
Nor has Brademas offered evidence that the file review request was a type of administrative or apped
process that alowed applicants to apped the IHFA’s denid of tax credits. Brademas' request for a file
review is akin to request to reconsider and nothing more.  Such a request does not toll the statute of

limitations. Nor should it Snce it relies only on the good will of the IHFA rather than any Satutory right.

Instead of bringing suit instate or federal court for the tax credit denid in1997, Brademas decided
to pursue other avenues to achieve his god of afavorable review. However, Brademas' attemptsto have
the determination overturned through the political process did nothing to dter the findity of the earlier

agency decison. If anything, Brademas' apped s through the palitica processilludtrate that he thought he
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had beendamaged in1997. InaNovember 30, 1997, |etter to Representative Bauer, the IHFA explained
that “meany, if not dl, of the Madison A partmentsfileswere out of compliance on the initid review and had
been for aconsiderable period of time. . . there remained at least 15 files on this property (snce it was
developed in 1988) which were out of compliance at the time of the find compliance audit on May 30,
1997 Def.’sEx. 18. Moreover, on the findity issue, the letter continued:
We at the Authority appreciate very much Mr. Brademas hard work in bringing the
Madison Apartments closer to compliance, and he has admitted to learning a great deal
in the process. However, the fact is that the Madison Apartments were not in
compliance at the time of the application for new Tax Credits on the “ refinanced
developments’ [Pin Manor, Western Manor and Corby Homes]. Thus the Tax
Credits were not allocated to the “ refinanced devel opments.”
We have informed Mr. Brademas on severa occasionsthat if he maintains agood track
record going forward through the beginning of next year, we see no reason why we could
not entertain anew gpplication for Tax Credits in 1998 on other developments. . . Rest
assured, this issue has been reviewed very thoroughly by several offices and their
counsel and the decision of last Soring still stands.
Id. (emphasisadded). Nothing in the letter to Representative Bauer, or in other IHFA correspondence
about the Brademas 1997 tax credit denid, indicatesthat the determinationwas not find. Accordingly, the

Court finds that the IHFA made afind decison in 1997, and Brademas could have sued at that time.

2. Loss of Bond Financing

Brademas aso argues that his cause of action did not accrue until June 1999 when the financing
for the tax exempt bonds was withdrawn due to Brademas' falure to obtain LIHTC tax credits for Fin
Manor, Western Manor, and Corby Homes. According to Brademas, theinjury from the 1997 tax credit

denid did not become ascertainable until it resulted in the loss of bond financing. This pogtion is not
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tenable.

Case law from the Supreme Court and the Seventh Circuit distinguishes between the dete of the
injury and the date that the consequences of that injury are fdlt; the accrud dateistheformer.* Seeeg.,
Del. State Coll. v. Ricks 449 U.S. 250, 258-59, 101 S.Ct. 498, 66 L.Ed.2d 431 (1980). See also
Cada, 920 F.2d at 449-451. InRicks, the plantiff was denied tenurefor dlegedly discriminatory reasons,
but his employment contract did not expire until ayear later. See Ricks 449 U.S. at 257-58. The action
was time-barred if the date of the tenure denid was the accrud date, but timdly if the datute of limitations
did not gart until the plaintiff’slast day of work. Id. The Court concluded thet the plaintiff’s dam was
time-barred, and later described its holding this way: “[i]n Ricks, we held that the proper focusis on the
time of the discriminatory act, not the point at which the consequences of the act became painful.”
Chardon v. Fernandez, 454 U.S. 6, 102 S.Ct. 28, 70 L.Ed.2d 6 (1981).

The Seventh Circuit relied on Ricksto reachasamilar result inCada. See Cada, 920 F.2d at 449-
50. InCada, the plantiff met with his supervisor a aMay 5 meeting, and wastold that his positionwould
beterminated. Seeid. a 448. The plaintiff did not believe that the supervisor a the May 5 meeting hed
the authority to firehim, and met with another supervisor onMay 22, whenhe wastold that the termination
decisonwas made and effective onMay 5 and nothing could be done to change it. Seeid. The actionwas
timely if the accrud date was May 22, but barred if the statute of limitations began to run on May 5. See

id. After finding that the supervisor a the May 5 meeting had authority to fire the plantiff, the Seventh

“40Of course, the accrua date may be later if the plaintiff does not discover heisinjured until after
the date of theinjury. See, e.g., Cada v. Baxter Healthcare Corp., 920 F.2d 446, 450-51 (7th Cir.
1990) (explaining the discovery rule). However, the discovery ruleis not at issue in this case because
the IHFA made and communicated its decisons to Brademas in 1997.
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Circuit concluded that May 5 was the accrud date: “[t]he May 5 meeting was the equivaent of the tenure
voteinRicks” Id. at 450. The Seventh Circuit explained Ricksin thisway: “The point wasthat the denid
of tenure was an adverse personnd action forbidden if done for discriminatory reasons, it was irrelevant
that the full consequences of the action were not felt till later, when Ricks, unprotected by tenure, was let
go upon the expiration of his employment contract.” 1d. at 449.

Like the plaintiffsin Ricks and Cada, Brademas maintains that the statute of limitations did not
begin to accrue until he felt the consequences of theinjury. The 1997 denid of tax credits wasthe injury,
and one of the consequences of that injury wasthat the bond purchasers withdrew their financia backing
around June 1999. Brademas emphasizes that, “IHFA makes no argument that the injury suffered by
Haintiffs wasnot fairly traceable to itsactions [in denying the tax creditsin 1997].” Pl.’sReply a 7. This
is beside the point — as Sated earlier, the fact that a consequenceis traceable to an earlier injury does not
dter the date of accrud. Regardless of whether or not the withdrawa of the bond purchasers made the
tax credit denid more painful, “[t]he proper focusis upon the time of the discriminatory acts not upon
the time a which the consequences of the acts become most painful.” Ricks 449 U.S. a 258 (quoting
Abramson v. Univ. of Haw., 594 F.2d 202, 209 (9th Cir. 1979)). See also Kelly v. City of Chi., 4
F.3d 509, 512 (7th Cir. 1993) (holding that § 1983 actionbased on revocation of aliquor licenseaccrued
onthe date that notice of revocationwas given, and not onthe actual dosing date of the bar). Accordingly,

the Court rejects Brademas' argument that the statute of limitations did not begin to run until June 1999.°

® The IHFA’srefusal to overturn the 1997 decision is not a continuing violation. “[T]he refusal
to undo aviolationisnot a‘fresh act’ of discrimination . . ., but ingtead is a pergsting effect of past
discrimination that does not affect the running of the satute of limitations” Pitts v. City of Kankakee,
ll. 267 F.3d 592, 597 (7th Cir. 2001) (citing Sharp v. United Airlines, Inc., 236 F.3d 368, 373 (7th
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3. Equitable Estoppd and Equitable Talling

Brademas a s0 invokes the equitable estoppel and equitable tolling doctrines. “Toalling doctrines
gop the atute of limitations from running evenif the accrua date has passed.” Cada, 920 F.2d at 450.
Equitable estoppe “comesinto play if the defendant takes active steps to prevent the plaintiff from suing
in time, as by promisng not to plead the statute of limitations.” Id. at 450-51. Equitable estoppd is
sometimes called fraudulent concealment. |d. at 451. “Fraudulent conceslment in the law of limitations
presupposes that the plaintiff has discovered, or asrequired by the discovery rule, should have discovered,
that the defendant injured him, and denotes efforts by the defendant — above and beyond the wrongdoing
upon which the plantiff’s dam is founded — to prevent the plaintiff from suing intime.”

Equitable estoppel isnot gpplicable inthis case. ThelHFA never promised Brademashot to plead
the statute of limitations. Moreover, the IHFA did not engage in any wrongful, affirmative conduct asit
related to Brademas. See Smith v. City of Chi. Heights 951 F.2d 834, 841 (7th Cir. 1992) (“In
essence, equitable estoppel focuses on whether the defendant acted affirmatively to stop or delay the
plaintiff frombringing suit within the limitations period.”). 1t was Brademaswho requested afile review for

unit #102 in Madison Apartments, and though the IHFA ddayed in performing the review, thisis not the

Cir.2001). Nor has Brademas offered evidence that the 1997 tax credit denia’s character asa
violation did not become clear until it was repeated. See Dasgupta v. Univ. of Wis. Bd. of Regents,
121 F.3d 1138, 1139 (7th Cir. 1997) (“A continuing violation is one that could not reasonably have
been expected to be made the subject of alawsuit when it first occurred because its character asa
violation did not become clear until it was repesated during the limitations period.”).
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type of deceptive conduct that justifies equitable estoppel. Rather than being deceptive, the IHFA
corresponded with Brademas about the file review, and derted him that there would be delays. Ex. A to
Supp. Aff. of Brademas. There were no assurances of result made, or any promises that would induce
Brademasnot to pursue legd remedies. In short, Brademas hasnot offered any evidence that suggeststhat
the IHFA took stepsto prevent him from suing in time. The IHFA’ s acceptance of his request for afile
review does not then under these circumsatances toll the statute of limitations.  Accordingly, the Court
concludes that equitable estoppel does not save Brademas' claim.

The Seventh Circuit, inconformity withmany other appellatecourts, hasrecently hed that the state,
rather than the federd, doctrine of equitable tolling governs “borrowing” cases like this one. See
Shropshear v. Corp. Counsel of the City of Chi., 275 F.3d 593, 596 (7th Cir. 2001) (collecting cases).®
Federal courts in § 1983 actions “borrow” the date's persond injury datute of limitations, and
consequently rely exdusvely onstate equitabl e talling principles because of the “ reciprocal rel ationbetween
the length of the limitations period and the grounds for tolling (extending) it.” 1d. (citations omitted). “A
state might decide to set a short period but dlow generous talling, or a long period in lieu of generous
tolling. If the federa courts used the short period in conjunction withatalling doctrine less generous than
that of the state that had set the period, or the long period in conjunction with a tolling doctrine more
generous than that of the ate, it would be creating anirrationd hybrid.” 1d. Thus, welook to Indianalaw
to determine whether the statute of limitations was tolled.

Asnoted by the Seventh Circuit inHeck v. Humphrey, 997 F.2d 355, 357 (7thCir. 1993), aff’d,

The Seventh Circuit’ s holding in Shropshear was limited to eguitable tolling. Equitable
estoppd was not at issuein the case.
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512U.S. 477,114 S.Ct. 2364, 129 L .Ed.2d 383 (1994), Indiana does not recognize equitable tolling as
it is defined under federd lav. See also Cada, 920 F.2d at 450-52 (explaining the federa doctrine).
Torresv. Parkview Foods, 468 N.E.2d 580, 582 (Ind.App. 1984), the leading Indiana case on equitable
talling, “holdsthat if aplaintiff in good faith files adiversity suit in federa didtrict court but the suit islater
held to be outsde of diverstyjurisdictionand istherefore dismissed without an adjudication on the merits,
the satute of limitations for refiling in gate court is tolled.” Heck, 997 F.2d at 357-58. That isthe only
form of equitable tolling recognized in Indiana, and it has no gpplication to the facts of this suit. Thus, the

Court concludes that Indiand s equitable tolling doctrine does not save Brademas claim.

V. CONCLUSON

For the reasons discussed herein, the Court finds that Brademas claim accrued in 1997.
Brademas did not file this action until June 2000. Because this § 1983 claim is subject to Indiand s two-
year statute of limitations, the June 2000 filing was too late and Brademas clam is time-barred.
Accordingly, the Court DENI ES Brademas Motionfor Summary Judgment, and entersjudgment infavor
of the IHFA.

IT 1S SO ORDERED this day of March, 2003.

LARRY J. MCKINNEY, CHIEF JUDGE
United States District Court
Southern Digtrict of Indiana

Distributed to:
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