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In this week’s Tax Credit Tuesday Podcast, Michael J. Novogradac, CPA, shares information on 

final regulations for opportunity zones that were released by the Treasury Department at the end 

of 2019, and what those regulations mean for opportunity fund investments. Next, he talks about 

tax extenders that were passed at the end of 2019, including the extension or increase of several 

tax incentives. Then he discusses a proposal released by HUD to expand the information it 

collects for project-based vouchers. Finally, he shares that the California Debt Limit Allocation 

Committee voted to allocate a majority of the state’s private activity bonds to multifamily 

affordable rental housing.  

 

Summaries of each topic:  

1. General News (0:49-16:44) Pages 2-6 

a. Opportunity Zones Regulations Release (0:49-9:59) 

b. 2019 Tax Extenders Update (10:00-16:44) 

2. Other News (16:46-18:28) Page 7 

a. HUD Proposal for PBV Information (16:46-17:35) 

b. CDLAC Bond Housing Allocation (17:36-18:28) 

3. Additional Resources Page 8 

Editorial material in this transcript is for informational purposes only and should not be construed 

otherwise. Advice and interpretation regarding tax credits or any other material covered in this transcript 

can only be obtained from your tax adviser.  

© Novogradac & Company LLP, 2019. All rights reserved. Reproduction of this publication in whole or 

in part in any form without written permission from the publisher is prohibited by law. For reprint 

information, please send an email to cpas@novoco.com. 
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GENERAL NEWS 
Final OZ Regulations 

• The headline news over the past couple of weeks was the release of final opportunity zones 
regulations by the Treasury Department. 

• I say released because they were released, but they don’t become effective until 60 days after 
being published in the Federal Register.  

• The final rule is expected to be published in the Federal Register Monday, Jan. 13, which means 
they would generally become effective after March 13, 2020.  

o Under the effective date or applicability rules, taxpayers are going to be able to choose to 
apply either the proposed regulations or final regulations for taxable years that begin on 
or before March 13, 2020. 

o Taxpayers will have to conform with the final regulations for taxable years beginning 
after March 13, 2020, or at least based upon the publication dates that we expect.  

o Stay tuned on that. 
• In discussing the regulations, I’d like to first of all commend Treasury and the IRS for their 

amazing effort in issuing this final rule.  
• These final regulations were released only two years after opportunity zones legislation was 

enacted at the end of 2017. 
• I do expect to see significantly more equity investment in opportunity zones, now that investors 

have greater clarity with final regulatory guidance. 
• Also, these final regulations should be helpful for encouraging more opportunity zones 

investment in operating businesses. 
• Forming these final regulations was no small achievement. 
• Over the past couple of years, Treasury released two tranches of proposed opportunity zones 

regulations: the first, as you’ll recall, was in October 2018 and the second was in April 2019. 
• During that time, Treasury worked very closely with stakeholder groups to update and clarify 

various issues with those proposed regulations. 
• The Opportunity Zones Working Group in fact submitted several comment letters to Treasury on 

the proposed regulations over the years. 
• We’re very pleased to see that many of the working group’s comments were incorporated into the 

final and proposed regulations. 
• With that context, I want to dive right into a few key issues addressed by the final regulations. 
• First up, corporate consolidated return rules, or corporate consolidated group rules.  
• This issue is particularly important to investments in affordable housing, which I’ll go into in a 

bit more detail in a moment.  
• The second tranche of proposed regulations, you may recall, was released last April 2019 said 

that a qualified opportunity fund corporation could not be a subsidiary member of a consolidated 
group. 

• This proposed rule would have required a parent to deconsolidate a qualified opportunity fund 
subsidiary. 

• However, the final regulations removed this restriction. 
• Now a qualified opportunity fund is allowed to be a member of a consolidated group, under 

certain circumstances. 
• The second tranche also, you may recall, required that the same member of the group had to both 

engage in the sale of a capital asset that gave rise to a gain and timely invest that amount equal to 
some or all of the gain in a qualified opportunity fund. 

• Basically, this proposed rule treated members of a consolidated group as separate entities. 
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• However, for a consolidated group, capital gains are taken into account on a consolidated basis.  
• To make the opportunity zone rule more consistent with established tax liability rules, the 

Opportunity Zones Working Group recommended in its comment letter to Treasury that if a 
subsidiary member of a consolidated group incurs a gain, a sister subsidiary should be able to 
invest the gain in a qualified opportunity fund and receive opportunity zones benefits. 

• As I mentioned, this consolidated return rule is important to affordable housing investment. 
• That’s because there are regulatory restrictions on what kinds of investments particular 

subsidiaries of a consolidated group can make in many circumstances. 
• For example, banks often use their non-bank subsidiaries to invest in real estate, such as low-

income housing tax credit investments. 
• Similarly, life insurance companies sometimes incur capital gain in one subsidiary and invest in 

affordable housing using a different subsidiary. 
• As you can imagine, a key concern of ours was that the proposed opportunity zone rule that 

prohibited one corporation from investing the capital gains of another member of the consolidated 
group would limit the amount of affordable housing investment.  

• That’s why we were very pleased and relieved to see that the final opportunity zones regulations 
do allow a member of a consolidated group to make investments in a qualified opportunity fund 
of the capital gains of another member of the consolidated group. 

• This was a key win for affordable housing and opportunity zone investment in general.  
• Another key issue was application of the substantial improvement test. 
• In the second tranche of proposed regulations, Treasury requested comments on meeting or 

satisfying the substantial improvement requirement on an asset-by-asset approach, as compared to 
an aggregate approach. 

• The Opportunity Zones Working Group recommended all along that taxpayers should be allowed 
to elect an aggregate approach. 

• Good news: The final regulations do allow a modified aggregate basis rule, under which original-
use assets must improve the functionality of non-original use assets to be included in measuring 
the substantial improvement test.  

• Under this rule, qualified opportunity funds and qualified opportunity zone businesses may take 
into account purchased original-use assets that otherwise would qualify as opportunity zone 
business property. 

• They could take these into account in measuring the substantial improvement test, if the 
purchased assets meet two requirements, this is the general rule:  

o One, the assets must be used in the same trade or business in the qualified opportunity 
zone or contiguous qualified opportunity zone for which the non-original use asset is 
used. 

o And, the second requirement is that the purchased assets must improve the functionality 
of the non-original use assets in the same or contiguous qualified opportunity zone. 

• If an eligible entity chooses this approach, then the basis of that purchased property is taken into 
account in considering whether or not the substantial improvement test is satisfied. 

• Also, the final rule allows certain buildings to be aggregated and treated as a single item of 
property, making it easier to meet the substantial improvement test for a group of buildings. 

• These are just a couple of the myriad issues addressed in the final regulations, and the issues I did 
discuss have a lot more detail to them given particular facts and circumstances. 

• And understandably, there are still many other issues that have not yet been addressed. 
• For example, the final regulations do not address reporting requirements, even though many 

social impact investors and advocates and ourselves have pushed for them. 
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• If you’re looking for a summary of the final rule, you can find one on my Notes from Novogradac 
blog. 

• A link to my blog post is in today’s show notes. 
• That blog post is an initial quick take that we had on the final regulations.  
• You can look for a more detailed discussion of the final regulations in a follow-up blog post 

that’s coming soon.  
• I also encourage you to register for our upcoming Novogradac Opportunity Zones Final 

Regulations Webinar.  
• It’s going to be held next Friday, Jan. 17. 

o Next Friday being a week from this Friday. 
• My partner John Sciarretti and I will lead an overview of the opportunity zones final regulations 

with an emphasis on how the final regulations differ from the proposed regulations. 
• We’ll talk about issues that affect: 

o investors,  
o qualified opportunity funds,  
o property, 
o how you become qualified opportunity zone business property, 
o businesses or trades, 
o qualified opportunity zone business, and  
o anti-abuse rules. 

• Some of the specific topics we’ll discuss include: 
o the treatment of Section 1231 gains with good news there as well as 
o the new 62-month limit on how many serial 31-month working capital rules you can have 
o and much more. 

• The webinar is a great platform to ask questions and find out more as to how the final regulations 
affect your investments you’re thinking of making and the businesses you’re thinking of starting.  

• The webinar is free for members of the Opportunity Zones Working Group. 
• I will send out a registration link today via Twitter and will include it in today’s show notes. 
• If you’re not a member of the Opportunity Zones Working Group yet, I invite you to join us. 
• The working group is a great way to get your voice heard on critical opportunity zones technical 

issues as well as to learn a lot about the technical issues.  
• I’ll include a link in the show notes to the working group web page, where you can find more 

information on joining. 

Spending Bill, Extenders 
• Moving on to our next podcast topic: government appropriations and tax extenders. 
• During our last podcast of 2019, we discussed two bills that were introduced to fund the 

government through fiscal year 2020. 
o As you undoubtedly know, both were passed by Congress and signed into law by 

President Trump on Dec. 20, the last day before a government shutdown would have 
been triggered. 

o The result was a $1.3 trillion budget agreement that includes some important community 
development, affordable housing and renewable energy provisions. 

o The appropriations included $56.5 billion, a 5.1 percent increase over fiscal year 2019 for 
the HUD budget. 

o Appropriations also included $262 million for the CDFI Fund, a 4.8 percent increase over 
last year. 
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• Legislation passed and signed into law also extended the new markets tax credit for one year at 
$5 billion in allocation authority. 

o That’s important because it not only added a year of allocation, but also increased the 
annual amount to $5 billion. 

o The new markets tax credit incentive has generally been funded at $3.5 billion per year 
since 2006 with no increases. 
 Most legislation to extend it has included an inflation boost that would have got it 

to about $5 billion.  
o This increase to $5 billion was good news because presumably that will be the starting 

point on talks to further extend the new markets tax credit. 
o In case you’re wondering about announcements for the 2019 awards, we’re still 

expecting them to be announced this summer.  
o The 2020 round, the $5 billion round, will probably open shortly thereafter. 
o We’ll have more details at the Novogradac New Markets Tax Credit conference being 

held in San Diego later this month.  
• The big affordable housing tax news in the year-end legislation was that California will receive 

an additional $1 billion in low-income housing tax credits for 2020 because of the natural 
disasters in California in 2017 and 2018. 

o If you’ve been following California housing news, you realize how additive this is to 
existing efforts. 

o The state Legislature and governor last summer approved a budget that provided about 
$2.4 billion in funding for affordable housing. 

o And much of the funding will be paired with federal 4 percent and 9 percent low-income 
housing tax credits to make developments financially feasible. 

o This $1 billion allocation will allow California to allocate roughly twice as many 9 
percent credits in 2020 as originally planned. 

o This will really help use that extra funding most effectively.  
• The third major incentive that got a boost in the year-end budget package was the production tax 

credit.  
• The production tax credit for wind to be specific, which was extended for one year at 60 percent 

of the 2015 level. 
o Which was a bit of a surprise because the production tax credit in 2019 was only at 40 

percent of the 2015 level. 
o The credit was scheduled to end after 2019, but now it’s been extended for one year at 60 

percent, basically a 50 percent increase over the 2019 levels.  
o That the incentive not only returned, but at a higher level than in 2019 was unexpected by 

many. 
• Two other energy provisions were also extended through the end of this year: 

o One is the Section 179D deduction for energy-efficient commercial buildings, and more 
significant to affordable housing community is the Section 45L credit for energy-efficient 
homes. 

o Both these tax provisions expired in 2017, but the legislation reinstates them does so for 
2018, 2019 and through the end of 2020.  

o If you were eligible for the $2,000-a-unit Section 45L income tax credit for 2018 and 
you’ve already filed partnership returns, please reach out to a Novogradac professional 
near you to discuss how to claim those tax credits. 

• I’ve just shared with you a lot of good news on the tax front, but there were also some tax 
incentives that were left out of year-end tax legislation. 
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o The most significant exclusion, from a housing standpoint at least, was a 4 percent floor 
for the low-income housing tax credit. 
 That provision is part of the Affordable Housing Credit Improvement Act and 

affordable housing advocates hoped and worked for getting a 4 percent floor 
included in year-end legislation, but it wasn’t successful.  

o Another incentive that was a candidate for extension was the renewable energy 
investment tax credit for solar, which now because it wasn’t extended, decreases from 30 
percent in 2019 to 26 percent this year. 
 Unless Congress intervenes, this investment tax credit will gradually decrease 

until it hits and remains at 10 percent in 2022. 
• There is of course a possibility that these incentives could be included in legislation this year, but 

history suggests that it’s difficult to do so in a presidential election year. 
o However, also remember that legislation introduced in 2019 is still alive, since this term 

of Congress doesn’t end until the end of this year. 
o For instance, bills to extend and expand the low-income housing tax credit and new 

markets tax credit are still alive in Congress. 
o Remember, the new markets tax credit is once again scheduled to expire at the end of the 

year. 
o As is legislation to enhance the historic tax credit and to extend renewable energy tax 

credits, that legislation is still alive in Congress. 
o I’ll have a cosponsor update on key legislation in next week’s podcast. 
o Continuing to get cosponsors for these bills for affordable housing, new markets tax 

credits, historic tax credits and renewable energy will increase the chance they could 
advance in a post-election lame-duck session, or give a head start on being included in 
major tax legislation in early 2021. 

• Now with all of that said, I’d like to hear what tax legislation you would like to see prioritized this 
year.  

• You can tweet me at my Twitter handle, @Novogradac, or you can email me at 
cpas@novoco.com. 
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Other News 

• Before we close, I do want to share some other news starting with the Department of Housing and 
Urban Development.  

• HUD has published a proposal to expand the information that has to be collected on project-based 
vouchers.  

o I don’t want to go through the proposal in detail on our podcast, but you can read more about 
the proposal on our website–a link is in today’s show notes. 

o That said, if you want to weigh in, comments on the proposal are due Feb. 24.  
o By the way, we will discuss this proposal and other HUD news this week at the Novogradac 

2020 RAD Public Housing Conference in Fort Lauderdale, Fla.  
o If you haven’t registered yet, you can still do so. 
o I’ll include the registration link in today’s show notes. 

• Turning to some state-level news in California, good news: the California Debt Limit Allocation 
Committee voted to allocate about 85 percent of the state ceiling for private activity bonds to 
multifamily affordable rental housing.  

o California is expected to have a private-activity bond cap of about $4.2 billion in 2020, so 
approximately $3.6 billion would be going to multifamily housing private-activity bonds 
under this decision. 

o These bonds, as you know, are often paired with 4 percent low-income housing tax credits, 
and there had been some concern that that level of volume wouldn’t be available for 
affordable rental housing, so this is a big victory and a special thanks goes out Treasurer Ma 
in California.  
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