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Michael J. Novogradac, CPA, the chances for future tax extenders in light 

of impending debate in Congress over fiscal policy; last week's positive decision 

from the U.S. Tax Court in Historic Boardwalk Hall LLC v. Commissioner; IRS 

guidance regarding what constitutes a "significant changes" for Section 48C 

projects; comments submitted to HUD by the Novogradac LIHTC Working Group 

regarding proposed regulations for the National Housing Trust Fund; and a quick 

update on the timing for the next round of new markets tax credit allocations.  

 

Summaries of each topic:  

1. General News (1:58 – 7:10) Pages 2-3 

2. Historic Tax Credits (7:11 – 10:18) Page 4 

3. Renewable Energy Tax Credits (10:19 – 13:25) Pages 5-6 

4. Low-Income Housing Tax Credits (13:26 – 18:28) Pages 7-8 

5. New Markets Tax Credits (18:29 – 21:42) Pages 9-10 

 

 

 

Editorial material in this transcript is for informational purposes only and 

should not be construed otherwise. Advice and interpretation regarding tax 

credits or any other material covered in this transcript can only be obtained from 

your tax advisor.  

© Novogradac & Company LLP, 2011 All rights reserved. 

Reproduction of this publication in whole or in part in any form without 

written permission from the publisher is prohibited by law. For reprint information, 

please send an e-mail to cpas@novoco.com.   
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GENERAL NEWS 
 
Dropped Tax Extenders  

 As promised last week, I’d like to take a look at some of the 73 provisions 
that were excluded, that’s right excluded from the final version of the tax 
extenders bill that was signed into law on December 17, 2010.  

 That bill provided for the extension of certain tax provisions for all of 2010 
and 2011, including  

o a one year extension of the Section 1603 grant in lieu of energy tax 
credit program. 

o a two year extension of the new markets tax credit  
o an extension of the increase in the rehabilitation tax credit for GO 

Zone property placed in service through the end of 2011and  
o an extension for one year of the placed in service date for GO Zone 

low-income housing tax credit properties. 
 While the passage of an extenders bill was welcome news, there were a 

number of tax credit provisions that didn’t make the final cut.  
 Some of the provisions that were not passed include  

o an extension of the Section 1602 LIHTC cash grant exchange 
program, 

o additional funding for the Section 48C advanced energy 
manufacturing tax credit, 

o an extension of the Build America Bonds program, 
o additional issuance of clean renewable energy bonds (CREBs)  
o a provision to allow the NMTC to offset the alternative minimum tax 

(AMT), nor 
o any funding for the National Housing Trust Fund. 

 For a complete list of the 73 tax extender provisions that were not included 
in the bill passed last month, go to www.novoco.com.  

o Click on Hot Topics and then select the Tax Extenders Legislation 
link.  

o The list was compiled by then-ranking member, and now Chairman, 
of the Ways and Means Committee Dave Camp.   

 When considering the chances of these provisions being extended in 
2011, it’s important to consider the legislative environment.  

 It is widely expected that tax policy debates will be prominent again this 
year in the 112th Congress. 

 Reports from Washington, D.C. suggest President Obama will discuss the 
need for tax reform in his third State of the Union address which is 
scheduled for January 25.  

 Another issue that is expected to push fiscal policy discussions to the 
forefront is an upcoming vote on raising the national debt limit.  

o The statutory debt ceiling for the federal government is $14.294 
trillion.  
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o This limit will be reached late in the first quarter or early in the 
second quarter of 2011.  

o At that point, Congress will need to vote on raising the national debt 
limit. 

 The appropriations process is another factor that will stoke fiscal policy 
debate.  

 As listeners know, the federal government is currently being funded by a 
continuing resolution that authorized spending until March 4, 2010.  

o The National Association of State Budget Officers reports that both 
Democratic and Republican Congressional aides noted on January 
4 that the legislative schedule established by House will make it all 
but impossible for the House to pass separate appropriations bills 
for fiscal 2011.  

o As the continuing resolution to fund the government runs out on 
March 4, the House has 43 days to pass all 12 appropriations bills, 
even though the House is only in session for 23 of these days.  

o However, continuing fiscal 2010 spending levels for the rest of 
fiscal 2011 would go against previously stated goals of certain 
House leaders to reduce spending to 2008 levels. 

 The is debate on fiscal policy will directly affect the tax credit community’s 
chances when seeking extensions of some of the provisions that were not 
included in last month’s compromise package.  

 In addition, tax credit supporters will also have to quickly begin building 
the case for future extensions of those provisions that were included since 
most of the extensions were for only one or two years.  
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HISTORIC TAX CREDIT NEWS 
 
Tax Court Finds for Taxpayer in Historic Boardwalk Hall LLC Case 

 Last week the U.S. Tax Court issued a decision in the case of Historic 
Boardwalk Hall LLC v. Commissioner.  

 In the case, the Internal Revenue Service argued that the investor in a 
historic tax credit partnership was not entitled to claim the historic tax 
credit that had been allocated to it.  

 The Tax Court was asked to rule on three issues:  
1. Whether the transaction itself was a sham,  
2. Whether the tax credit investor was a partner in the tax credit 

partnership, and 
3. Whether the original owner of the property had transferred the 

benefits and burdens of ownership of the property, particularly the 
rehabilitated property, such that the historic tax credits could be 
transferred.  

 The court’s ruling was favorable to the investor on all three matters.  
 This decision was welcomed as a confirmation for the tax credit 

community that the existing structures commonly used to form these 
partnerships work.  

 In large measure, this decision led to a very large, industry wide, sigh of 
relief. 

 A copy of the Tax Court decision can be found online at the Historic Tax 
Credit Resource Center.  

 Just go to www.historictaxcredits.com.  
 
Oral Arguments Scheduled in Virginia Case 

 On a related note, the Fourth Circuit Appeals Court has scheduled oral 
argument in the appeal of the Virginia Historic Tax Credit Fund Case for 
January 25.  

 The IRS and lawyers for the Fund filed briefs last summer in the appeal of 
Virginia Historic Tax Credit Fund v. Commissioner.  

 Listeners likely recall that the case that was decided overwhelmingly in 
favor of the fund by the Tax Court in December 2009.  

 Both briefs re-argue the two central themes of the IRS’ assertions—that 
the investors in the Fund were not “partners,” and that the allocation of the 
Virginia state credits was not a transfer of tax benefits but a “disguised 
sale.”  

 In defense against the IRS claim that the transfer of credits was a 
disguised sale, the lawyers for the Fund argue that the investors faced a 
number of risks including the failure of the Fund to identify enough credit 
transactions, and the failure of the managing member of honor its 
guaranty of a refund.  

 The outcome of the appeal will be closely watched by the historic tax 
credit community.  
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RENEWABLE ENERGY TAX CREDIT NEWS 
 
IRS Issues Guidance Regarding “Significant Changes” for Section 48C 
Projects 

 Last week the IRS released CCA 201052005, which discusses what type 
of changes will be considered significant for a project that was allocated 
advanced energy manufacturing tax credits under Section 48C.  

 In the guidance, the IRS notes that because many of the allocations under 
Section 48C were to projects that were still being developed, many 
taxpayers are concerned that the IRS may argue that the taxpayer made 
significant changes to their projects and consequently deny tax credits for 
the projects.  

 The only change that Notice 2009-72 specifically allows is a transfer to a 
successor in interest, and that change requires execution of new 
agreements by the IRS with the successor in order to preserve the tax 
credit.  

 In CCA 201052005, the IRS says that the two changes most frequently 
raised by taxpayers are relocations of the projects and transfers of the 
projects and the credit under a sale-leaseback transaction described in 
Section 50(d)(4)_former Section 48(b)(2) & (3).  

 The CCA says the easier of these two is the sale-leaseback transactions.  
 The author of the guidance believes the IRS can treat such transactions 

as transfers to a successor in interest and enter in to a new agreement 
with the transferee. This should give comfort to the taxpayers involved in 
these transactions.  

 The CCA goes on to say that if the sale-leaseback transaction also 
includes an election by the lessor and lessee to pass the credit through to 
the lessee under Section 50(d)(5), the author believes that new 
agreements should be entered with both the lessor and the lessee.  

 This will give assurance to both the lessee and the lessor that the credit 
will still be allowable and to the IRS that party receiving the credit has 
agreed to recapture.   

 According to CCA 201052005, the relocation of a project is more difficult 
to resolve.  

 As a result of the IRS’s hesitancy to approve relocation of a project under 
Section 48A (or B), the Congress enacted Section 48A(h), which requires, 
among other things, that the IRS consult with the Department of Energy 
before determining that a relocation of a Section 48A or Section 48B 
projects would not have caused the project to fail to be originally certified if 
the project was originally at the relocation site.  

 The criteria for approval of a project under Section 48A and Section 48B 
were much simpler than those under Section 48C.  

 Thus the CCA suggests that the IRS must consult with the DOE to 
determine if relocation of a Section 48C project would have influenced the 
Department of Energy in recommending or ranking the project.  
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 The author notes that contacts at DOE have indicated that they are willing 
to look at proposed changes on an expedited basis.  

 If DOE concludes that the change would not have influenced it, then the 
IRS should enter a new agreement with the taxpayer that describes the 
project with the change. 

 The CCA asserts, however, that the test of Section 8.03 of Notice 2009-72 
is not that the change would have influenced DOE, but is “any change that 
a reasonable person would conclude might have influenced DOE.”  

 The guidance says, “Articulating the test this way sets the test of a 
significant change extremely low. The best way of passing the test is to 
have DOE state that a change would not have influenced it in 
recommending or ranking the project.”  

 A copy of CCA 201052005 can be found online at 
www.energytaxcredits.com. Click on Selected IRS Guidance in the 
Technical Guidance menu.  

 If you have questions about the CCA, please contact my partner Tony 
Grappone in our Boston, Mass. office. 
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 
National Housing Trust Fund Comments 

 As listeners may recall, on October 29, the Department of Housing and 
Urban Development published proposed regulations governing the 
Housing Trust Fund 

 The trust fund was established by the Housing and Economic Recovery 
Act or HERA. 

 The trust fund is designed to provide states with grants to preserve and 
expand the rental housing supply and increase homeownership 
opportunities for extremely low- and very low-income families.  

 The deadline to submit comments on the proposed rule was December 
28.  

 
LIHTC Working Group 

 On December 28, the Novogradac LIHTC Working Group submitted 
comments to HUD regarding the proposed rule.  

 In its letter, the LIHTC Working Group expressed its support for HUD’s 
efforts to set aside a majority of the funds for new construction, while 
recognizing that projects may need operating subsidies to help support 
extremely low-income and very low-income residents.  

 The group notes that many affordable housing projects are having 
difficulty finding development sources and notes that the Housing Trust 
Fund could bridge funding gaps so those projects could be completed.  

 The Working Group also expressed support for allowing the regulations to 
remain flexible so that grantees could allocate funds based on the needs 
of their jurisdiction.  

 It its letter, the group cautions against applying mandatory preferences 
without regard to the variety of needs of different jurisdictions. For 
instance, if it were made mandatory to give preference for grants to transit 
oriented developments, it could limit rural areas’ access to the Housing 
Trust Fund, even though they may need the funds the most.  

 The LIHTC Working Group also expressed appreciation for the mention in 
supplementary information that the Housing Trust Fund could be used 
with the low-income housing tax credit.  

 
NCSHA 

 The National Council of State Housing Agencies (NCSHA) also submitted 
to HUD comments on the Housing Trust Fund proposed rule.   

 NCSHA reiterated its excitement about this new affordable housing 
production tool and urged HUD to maintain the flexibility of the HTF 
provided for by the authorizing legislation, the Housing and Economic 
Recovery Act or HERA. 

 In its comments, NCSHA discusses state housing finance agencies’ 
(HFAs) efforts to serve extremely low-income and very low-income 
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families and explains that even with access to additional funds via the 
HTF, HFAs will continue to be challenged to bridge the gap between the 
cost of developing, operating, and maintaining housing dedicated to 
serving these families.   

 NCSHA urged HUD to provide HFAs the latitude required to use multiple 
federal and other resources to achieve deep income targeting and 
maximize the HTF’s effect. 

 NCSHA requested that HUD not impose requirements above and beyond 
those required by statute in a number of areas, including:  

o targeting to ELI families,  
o operating assistance, and  
o the affordability period.   

 NCSHA also encouraged HUD to waive any requirement under the 
Section 8 Project-Based Voucher program that will complicate the use of 
those vouchers with the HTF. 

 Additionally, NCSHA urged HUD to provide more flexibility in the areas of 
repayment, resale, energy-efficiency, and cross-cutting federal 
regulations.  

 
Conclusion 

 HUD has not released a timeline for publishing the final rule for the 
Housing Trust Fund.  

 Moreover, to date, no funding for the Housing Trust Fund has been 
provided.  

 Novogradac & Company has created a web page to track all 
developments related to the National Housing Trust Fund. From 
www.novoco.com, just click on Hot Topics and then select the tab labeled 
HUD.  
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NEW MARKETS TAX CREDIT NEWS 
 
Update on Round 8 Allocations 

 Last week CDFI Fund Director Donna Gambrell issued a Message from 
the Director.  

 In the message, she noted several milestones including the 15th 
anniversary of the CDFI Fund and the 10th anniversary of the New 
Markets Tax Credit.   

 She also noted that in 2010, the CDFI Fund made more awards than in 
any year in its history. Altogether they processed almost 1,300 
applications for funding across all programs, and announced a total of 425 
awards—an increase of 22 percent over 2009.  

 Turning to the New Markets Tax Credit program, Director Gambrell 
reported that the CDFI Fund expects to make the 2010 award 
announcement in late January or early February.  

 This time frame is line with predictions that have been circulated regarding 
the eighth round of new markets tax credit awards.  

 
Hundreds Expected for NMTC Conference  

 At the time of this recording, more than 370 tax credit industry 
professionals are already registered for the New Markets Tax Credit 
Conference.  

 We will gather for the conference on January 27 and 28 in San Diego, 
Calif.  

 It’s not too late to register, and join us for what promises to be an exciting 
event.  

 Just go to www.novoco.com/events or call 415-356-7970.  
 
New Edition of the New Markets Tax Credit Handbook Now Available 

 The 2011 edition of the New Markets Tax Credit Handbook is now 
available for purchase.  

 The 2011 edition updates all of the major changes to the NMTC program 
since August 2008, including new information on serving targeted 
populations, defining reasonable working capital, ways to finance mixed-
use projects and additional clarification on the definition of active 
businesses. 

 Additionally, the new edition provides an expanded discussion of the 
NMTC basis reduction and use of the six-month cure period to meet the 
initial substantially-all test. 

 Other topics include: 
o receiving and using the NMTC for real estate development  
o NMTC project financing mechanisms  
o compliance monitoring and reporting  
o review of program structure and key technical terms  
o pertinent statutory requirements  
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o credit allocation dates  
o credit recapture  
o the application of generally accepted accounting principles 
o and more.  

 To learn more, or to order your copy, go to www.novoco.com/products or 
call 415-356-7960.  

 


