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In this week’s Tax Credit Tuesday podcast, Michael J. Novogradac, CPA, begins with the 

general news section, where he talks about what the president said—or didn’t say—about tax 

reform during his State of the Union address last week. He also discusses a list of tax provisions 

that are scheduled to expire in the next decade. In the low-income housing tax credit section, he 

highlights the latest commitment from HUD and the Department of Veterans Affairs to help 

house Native American veterans. In new markets tax credit news, he shares news about an 

upcoming conference where listeners can hear about community development opportunities 

from several government agency heads and industry leaders. Then in the historic tax credit 

section, he shares how listeners can submit comments on one of the most important forms 

under the historic tax credit program, the historic preservation certification application. After that, 

he recaps a recent court ruling on the transfer of state tax credits and why it was deemed a 

disguised sale. And he closes out with renewable energy tax credit news, where he talks about 

another court ruling—this time on award decisions made by Treasury on Section 1603 grant 

applications. And the last news update will be a state item from North Carolina, where the 

expired state investment tax credit is still an economic spur. 

 
 
Summaries of each topic:  
 

1. General News (3:17 – 7:32) Pages 2 – 3   

2. Low-Income Housing Tax Credits (7:33 – 8:58) Page 4 

3. New Markets Tax Credits (8:59 – 10:24) Page 5 

4. Historic Tax Credits (10:25 – 14:15) Pages 6 – 7   

5. Renewable Energy Tax Credits (14:16 – 18:11) Pages 8 – 9   

 

Editorial material in this transcript is for informational purposes only and should not be 
construed otherwise. Advice and interpretation regarding tax credits or any other material 
covered in this transcript can only be obtained from your tax adviser.  
© Novogradac & Company LLP, 2016. All rights reserved. Reproduction of this publication in 
whole or in part in any form without written permission from the publisher is prohibited by law. 
For reprint information, please send an email to cpas@novoco.com. 
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GENERAL NEWS 

State of the Union 

 President Barack Obama last week delivered his final State of the Union Address. 

 Those hoping the president would address the issue of comprehensive or business tax 
reform, as he has mentioned in previous State of the Union addresses, were left wanting. 

 Obama made no direct tax policy proposals. 

 Instead, he focused mainly on values and issues for the country’s future over the next five 
years, 10 years and beyond. 

 He did, though, note the importance of renewable energy and marked the milestones of 
increased installed capacity that occurred over the course of this presidency. 

 The president said that because it’s an election year he understands that, quote, 
“expectations for what we’ll achieve this year are low.” 

 Republican leaders in Congress disagreed that little should or can be done in the 
president’s final full year in office. 

 House Ways and Means Committee Chairman Kevin Brady said that instead of devoting 
his final State of the Union to his personal vision for the country, President Obama should 
have focused on pro-growth policies.  

 In a similar vein, Senate Finance Committee Chairman Orrin Hatch said he hopes the 
president during his last year in office will join Congress in strengthening the economy. 

o Hatch specifically advocated policies that will simplify the tax code and 
encourage domestic investments.  

 Both Brady and Hatch have pledged to address international tax reform this year before 
the election. 

 However, it’s unclear what the prospects actually are for enactment. 

 It will be interesting to see if and how a Republican-led Congress and a Democratic 
president in his last year will handle the large task of tax reform. 

 
JCT Report on Expiring Tax Provisions  

 In other news, the Joint Committee on Taxation this month published a list of federal tax 
provisions that are scheduled to expire in the next decade, by the year 2025. 

 Included, unfortunately, is the new markets tax credit, which is scheduled to expire Dec. 
31, 2019. 

 Also on the list are the renewable energy investment tax credit and production tax credit, 
both of which will be phased down through the year 2021. 

o I should note, Congress is expected to address extending renewable energy 
investment and production tax credits for technologies other than wind and solar 
in tax legislation early this year. 

 Another expiring provision is the beginning-of-construction date for non-wind facilities 
eligible for the electricity production credit or investment tax credit in lieu of the production 
tax credit, which expires Dec. 31, 2016.  

o And as I said, that’s for non-wind facilities. 
o For wind facilities, the expiration is three years later, Dec. 31, 2019. 

 So what’s the main takeaway from the list? 

 Well, the report demonstrates that despite the extenders legislation enacted in December, 
there still remains uncertainty for certain tax provisions.  

 And just to recap: The end-of-year legislation included provisions to 
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o permanently extend the 9 percent low-income housing tax credit, 
o extend the new markets tax credit for five years at $3.5 billion annually through 

2019 and 
o extend and gradually phase down the renewable energy investment tax credit 

and production tax credit through the year 2021. 

 Getting that legislation enacted was a major victory for tax credit advocates.  

 Still, the Joint Committee on Taxation’s recent list of expiring tax provisions shows that 
any extension short of permanency is just that. 

 It’s only an extension which kicks the can down the road. 

 And now without the imperative to address high-profile expiring tax provisions—such as 
the alternative minimum tax, research and development tax credit, or section 179 
expensing, which have been made permanent, and these are vehicles that in the past 
have carried the tax extenders bills—it is going to be more difficult to motivate Congress to 
include extension as must-pass legislation in future congresses. 

o If you want to review the Joint Committee on Taxation’s list of expiring provisions, 
go to www.novoco.com/hottopics and click on Tax Extenders. 

 

 

  

http://www.novoco.com/hottopics
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LOW-INCOME HOUSING TAX CREDIT NEWS 

Tribal HUD-VASH Program  

 In affordable housing news, HUD, along with the U.S. Department of Veterans Affairs 
recently announced it would fund housing assistance and supportive services for Native 
American veterans who are experiencing or at risk of homelessness.   

 The Tribal HUD-Veterans Affairs Supportive Housing (Tribal HUD-VASH) program will 
combine $5.9 million in rental assistance from HUD with case management and clinical 
services to serve 500 Native American veterans.  

o Twenty-six tribes will deliver and manage the housing vouchers among members 
on tribal lands who need them.  

o Go to www.hud.gov to see a list of the awarded tribes.  

 HUD Secretary said that offering permanent housing, as well as services and case 
management, will help alleviate homelessness among Native American veterans.  

 The HUD-VASH program has been a proven success since it was started back in 2008. 

 More than 79,000 vouchers have been awarded and approximately 90,000 homeless 
veterans have been served. 

 Furthermore, in fiscal year 2015, Congress authorized funding in order to expand the 
HUD-VASH program into Indian Country. 

o HUD now coordinates with: 
 Indian tribes,  
 tribally designated housing entities,  
 and other appropriate tribal organizations on the design of this program.     

  

http://www.hud.gov/
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NEW MARKETS TAX CREDIT NEWS 

National Interagency Community Reinvestment Conference 

 In new markets tax credit (NMTC) news, I want to share details about a community 
reinvestment conference in Los Angeles next month. 

 The event is being co-hosted by  
o the CDFI Fund, 
o the Federal Deposit Insurance Corporation,  
o the Office of the Comptroller of the Currency and  
o the Federal Reserve Bank of San Francisco. 

 Now the event will include Community Reinvestment Act examination training, as well as 
sessions on best practices in community development. 

 Conference panels that might interest listeners include a workshop on common 
community investment tools, including the NMTC and low-income housing tax credit 
(LIHTC). 

 I have been invited to speak on one of the panels called, “Historic Tax Credits: A Critical 
Tool in Revitalization Efforts.” 

 My co-panelists and I will discuss how historic tax credits (HTCs) can transform older 
buildings into economic game-changers in their communities. 

o We’ll talk about different investment strategies and the role that banks play in 
financing HTC renovations. 

 Now this conference is the 2016 National Interagency Community Reinvestment 
Conference. 

 It will be at the JW Marriott at L.A. Live in Los Angeles, from February 7-10. That’s Sunday 
through Wednesday. 

 I do hope I’ll see you there. 

 If you want more information about the event, go to www.frbsf.org.  

  

http://www.frbsf.org/
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HISTORIC TAX CREDIT NEWS 

NPS Seeks Certification Application Comments  

 In HTC news, the National Park Service last week invited public comment on the forms in 
its historic preservation certification application. 

o The request was published in the Jan. 13 Federal Register. 

 This request for comment covers the historic preservation certification applications that are 
used to evaluate the buildings and the rehabilitation work on them. 

o Again, these forms are already being used, but need an occasional review of 
their necessity, clarity, utility and quality. 

o The National Park Service also is seeking any suggestions on how to minimize 
the burden on respondents. 

 You can see the invitation at www.historictaxcredits.com. 
o Go to the HTC tab and click on Other Guidance. 
o The announcement is called “Proposed Renewal of Information Collection; 

Historic Preservation Certification Application.” 

 All comments are due by April 13. 
o The addresses for submission are included on the announcement. 

 If there are particular ideas and changes you think should be made, please also send an 
email to cpas@novoco.com. 

 
Fourth Circuit Court Rules on HTC Case   

 In other news, I have an update on a court case involving the Virginia Land Preservation 
state tax credit and what fully constitutes a partnership for HTC purposes. 

 A recent Fourth Circuit decision found that more than $3.8 million contributed to the 
partnership Route 231 LLC should be treated as gross income from a disguised sale of tax 
credits. 

 The U.S. Court of Appeals for the Fourth Circuit upheld on Jan. 8 that the U.S. Tax Court 
correctly held that the transfer of Virginia tax credits between Route 231 and Virginia 
Conservation constituted a disguised sale of property under tax code Section 707. 

 It also ruled that the amounts received were reportable as gross income in the 2005 tax 
year and not in 2006.  

 Route 231 made two arguments in its appeal of the Tax Court decision 

 They included: 
o one, that the tax credit transaction constituted a nontaxable capital contribution 

followed by a permissible allocation of partnership assets to a bona fide partner.  
o and two, the partnership said that even if Virginia Conservation's payment was 

part of a sale of tax credits that the sale occurred in 2006, and not in 2005. 

 Previously, both the IRS and the Tax Court ruled in this case that the contribution of 
capital was in fact, a disguised sale. 

 According to an article on Bloomberg BNA, there has been no word on whether Route 231 
will appeal the Fourth Circuit’s decision.  

 My partner Tom Boman, who is based in our St. Louis office said that this is a significant 
case because it emphasizes that determining whether a disguised sale has occurred 
depends on the facts related to the transaction and not the relationship of the parties.    

http://www.historictaxcredits.com/
mailto:cpas@novoco.com
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 In other words, whether or not the persons receiving tax credits are bona fide partners of 
the partnership does not determine whether the transaction between them is a disguised 
sale. 

o My partner Tom Boman added that the IRS is particularly focusing on 
transactions where they believe that the “partners” do not have significant risks of 
entrepreneurial ownership, yet receive valuable property in exchange for cash 
transferred to a partnership that is labeled as a capital contribution.    

o In this case, the fact that the persons might also be bona fide partners of the 
partnership did not preclude the Court from finding that such persons are 
engaged in a disguised sale of state tax credits.  

o This is particularly true when the capital contributions and the transfer of state tax 
credits both occur within two years of each other and are generally presumed by 
the Treasury regulations to be a disguised sale. 

 To learn more about this case, go to www.historictaxcredits.com.  

  

http://www.historictaxcredits.com/
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RENEWABLE ENERGY TAX CREDIT NEWS 

Court Ruling on Section 1603 Data 

 In renewable energy tax credit (RETC) news, the U.S. Court of Federal Claims recently 
ruled that the Treasury Department does not need to provide data from other 
developments if it rejects part of the cost basis for Section 1603 grant applicant. 

 A lawsuit was filed after Treasury ruled that a developer was not entitled to an additional 
$9 million worth of 1603 grant payments claimed under Section 1603 program of the 
American Recovery and Reinvestment Act. 

o As you know, Section 1603 grants are federal grants paid to owners of 
renewable energy projects in lieu of them claiming investment tax credit (ITC). 

o The grants vary according to the cost basis of a particular facility. 

 In this case, the taxpayer’s 1603 grant payment included a development fee of $50 million 
in its cost basis, which was paid to the parent corporation of the plaintiff. 

 The case was based partly on the argument that the information possessed by the 
Treasury Department is relevant to determining what is fair for development fees for wind 
power projects. 

 After Treasury rejected the cost basis total, the plaintiffs asked for data from 108 other 
wind power facilities. 

 The plaintiff said it needed the information from these other facilities to help show that 
Treasury’s decision was inconsistent with previous rulings. 

o But when Treasury refused to comply with the plaintiff’s request, the plaintiffs 
filed a lawsuit. 

o The court wasn’t asked whether Treasury had the power to make the ruling, but 
rather whether Treasury had to turn over the information from the 108 other wind 
power facility applications. 

 The court ruled that the information wasn’t relevant. 
o The court said that award decisions by Treasury on Section 1603 grant 

applications are similar to private letter rulings issued by the IRS on other 
matters. 
 In other words, they apply strictly to the parties affected. 

 In this case, the court ruled that Treasury has the authority to consider each request for 
Section 1603 grants individually. 

o Previous rulings on Section 1603 grants were ruled irrelevant. 

 The court also ruled that full responses to the requests by Treasury would be “unduly 
burdensome.” 

 My partner Tony Grappone in our Boston noted that this ruling is a reminder that Treasury 
has tremendous authority and discretion in granting Section 1603 awards. 

o Tony said that this also shows the importance of establishing reasonable 
developer fees and documenting at the time they are being charged, as to why 
they are reasonable. 

 You can read the ruling at www.energytaxcredits.com. 

 
North Carolina Safe Harbor Applications 

 In other news, the North Carolina Energy investment tax credit (ITC) expired at the end of 
December. 

http://www.energytaxcredits.com/
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 However, it continues to be an effective tool.  

 That’s clear from a report that the North Carolina Department of Revenue received 201 
applications for a total of $938 million in energy tax credits under a safe harbor 
amendment. 

 Let me explain. 
o While the state legislature allowed the 35 percent renewable energy ITC to 

expire at the end of 2015, it added a safe harbor amendment. 
o Under that amendment, developments would still be eligible for the credit as long 

as a certain percentage of the facility was completed by specific deadlines.  

 The North Carolina Sustainable Energy Association says that if the 201 project 
applications become eligible and the facilities are completed this year, they would add $3 
billion in private sector investment for the state. 

o The association says those investments would primarily be in rural, low-income 
areas. 

 While the North Carolina ITC remains expired, this shows how significant it can be in 
spurring renewable energy development in the state. 

 

 

 

 


