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In this week’s Tax Credit Tuesday podcast, Michael J. Novogradac, CPA, starts off the general 

news section by talking about the president’s State of the Union address and tax reform. He 

then moves on to discuss the formation of a new advisory council that was formed this month by 

the Federal Reserve Board. In the low-income housing tax credit section, he gives an update on 

the disparate impact case that was heard in the Supreme Court last week. He also talks about 

the 2015 poverty guidelines released by the U.S. Department of Health & Human Services and 

why it can be expected that HUD will soon release its own fiscal year 2015 income limits. He 

also shares some news about $3.2 million in grants that were awarded through the Choice 

Neighborhood Planning program. In a state-level update, he talks about what California’s state 

treasurer John Chung is planning to do to increase the supply of affordable housing in the state. 

He also briefly discusses a new report that highlights achievements of the low-income housing 

tax credit in Vermont. In the new markets tax credit segment, he introduces the new Community 

Development Individual Achievements Awards program and how you can nominate community 

development leaders who deserve recognition for their outstanding work. In historic tax credit 

news, he states the National Trust for Historic Preservation is accepting nominations for its 2015 

list of America’s 11 Most Endangered Historic Places. After that, he reviews what is being done 

to resurrect a state historic tax credit program in North Carolina, and how preservationists can 

now apply for the new state historic tax credit in Texas. In the renewable energy tax credit 

section, he discusses a proposal to amend the Keystone XL pipeline legislation that could 

consolidate or eliminate about 100 government programs related to green building activity. He 

closes with news on a new bill in Nebraska that would greatly increase its state energy 

production tax credit. 

Summaries of each topic:  
1. General News (3:03 – 6:50) Pages 2 -3 

2. Low-Income Housing Tax Credits (6:51 – 17:09) Pages 4 - 7 

3. New Markets Tax Credits (17:10 – 18:32) Page 8 

4. Historic Tax Credits (18:33 – 23:34) Pages 9 - 10  

5. Renewable Energy Tax Credits (23:35 – 27:55) Pages 11 - 12 

Editorial material in this transcript is for informational purposes only and should not be 
construed otherwise. Advice and interpretation regarding tax credits or any other material 
covered in this transcript can only be obtained from your tax adviser.  
© Novogradac & Company LLP, 2015. All rights reserved. Reproduction of this publication in 
whole or in part in any form without written permission from the publisher is prohibited by law. 
For reprint information, please send an email to cpas@novoco.com. 
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GENERAL NEWS 

State of the Union Address Advocates Middle-Class Economics, Sidesteps Tax Reform 
• In this week's general news, I’ll begin with the president’s State of the Union Address. 
• As you know, President Barack Obama delivered his annual address last Tuesday, Jan. 

20. 
• Those who hoped the president would address comprehensive tax reform in detail – or at 

all – were left disappointed.  
• He did briefly mention simplifying the tax code and closing what he called “loopholes” that 

benefit the wealthy at the expense of the middle class.  
• However, many were surprised that the president did not go into the specifics of his plans 

to increase inheritance taxes and capital gains for high-income households. 
• He said that his speech would focus less on a checklist of proposals and more on the 

values at stake in the choices that lie ahead. 
• The president spoke primarily on what he called “middle-class economics,” or his plan to 

increase opportunities for working class families.  
• Some of his proposals include 

o two free years of community college for students, 
o guaranteed paid sick leave for workers and  
o a plan to make child care more affordable for families by creating a tax credit of 

up to $3,000 per child, per year. 
 That by the way is three times the current credit for most middle-class 

families. 
• With both chambers of Congress led by Republicans, it’s unlikely the president’s plans will 

gain much traction. 
• Yet, there’s one thing that everyone does agree on: The tax code needs to be updated.  
• During the Republican response to the State of the Union address, Sen. Joni Ernst from 

Iowa also called on Congress to simplify what she called (and I quote) “America’s 
outdated and loophole-ridden tax code.” 

• The next morning, Treasury Secretary Jacob Lew delivered an address at Brookings 
Institution. 

• In that address after the State of the Union, he discussed tax reform. 
• He agreed that the entire federal tax code needs to be overhauled. 

o He said that the system has become burdened by inefficiencies. 
• Furthermore, Lew said that while the president and Republican lawmakers have different 

views on individual tax reform, they should be able to agree on a broad set of business tax 
reforms. 

• He said that any permanent business tax incentives and the extenders that are 
reauthorized year after year should be paid for with revenue offsets that will also be there 
in the future. 

• I do think listeners will find it encouraging to know that Secretary Lew mentioned that 
certain tax expenditures make sense and need to be protected. 

o And he specifically named the new markets tax credit. 
• For the latest news in tax reform, I encourage you to follow me on Twitter. 
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Federal Reserve Board Announces Community Advisory Council 
• In other general news, the Federal Reserve Board announced earlier this month the 

formation of a new council that will inform and advise it on a wide range of relevant policy 
matters. 

• The Community Advisory Council will meet semiannually with the Federal Reserve Board 
to offer perspectives of consumers and communities, with a focus on a low- and 
moderate-income population and their needs. 

• The council will be served by 15 members with staggered three-year terms. 
• The Federal Reserve Board will select members through a public nomination process. 
• The first meeting is expected to be held in the fourth quarter of 2015.  
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LOW-INCOME HOUSING TAX CREDIT NEWS 

‘Disparate Impact’ Case Finally Reaches Supreme Court 
• In low-income housing tax credit (LIHTC) news, the Supreme Court finally heard 

arguments last week to determine what exactly constitutes discrimination in affordable 
housing. 

• The long-awaited case is Inclusive Communities Project Inc. versus the Texas Department 
of Housing and Community Development. 

o At issue, as discussed in prior podcasts, is the subject of “disparate impact,” 
which asserts that discrimination doesn’t have to be intentional. 

o Under the disparate impact theory, discrimination takes place if policies or 
decisions result in harming a protected group, regardless of intent. 

• In this case, the claim is that the Fair Housing Act of 1968 forbids not only intentional 
discrimination, but disparate impact. 

o The suit accuses Texas officials of awarding federal LIHTCs mostly to poor, 
black neighborhoods in Dallas, while largely keeping them out of wealthy, white 
neighborhoods. 

o The state claims that there is no intentional discrimination and that if the lawsuit 
is upheld, local governments would be forced to use racial quotas to avoid 
violation. 

• The lawsuit was filed in 2008. 
o Inclusive Communities Project won at each level and its victory was upheld by a 

federal appeals court in 2012. 
o The state appealed to the Supreme Court to overturn that federal appeals court 

verdict. 
o Meanwhile, the Department of Housing and Urban Development, or HUD, issued 

regulations in 2013, codifying disparate impact in housing. 
 In those rules, it stated that the Fair Housing Act covers disparate impact 

claims. 
• With the Supreme Court generally split 5-4 with a conservative majority, supporters of the 

disparate impact ruling hope that Justice Antonin Scalia or Anthony Kennedy come to their 
side. 

o I mention Scalia, because during last week’s oral arguments, Scalia hinted that 
he may do that, taking issue with the Texas Solicitor General, who represented 
the state agency. 

o Scalia seemed at times to indicate agreement with Inclusive Communities, citing 
Congressional intent in the original Fair Housing Act of 1968 and subsequent 
amendments 20 years later. 

o Later, though, Scalia pointedly questioned the plaintiffs and expressed 
skepticism about their claims. 

• Two similar cases were settled just before the Supreme Court heard them in recent years, 
but this case is not expected to be settled. 

• A decision in this case is expected before July. 
o If the plaintiffs prevail, it’s expected that other cases will follow and that states will 

be forced to change their qualified allocation plans and tax credit allocation 
processes. 
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o However, if the state agency prevails, then only intentional housing 
discriminations will be allowed, unless Congress changes the law to specifically 
forbid disparate impact. 

• Now the case has huge implications for the affordable housing community, but the impact 
does go well beyond that. 

o Many insiders believe that if the Supreme Court declares disparate impact 
unconstitutional in housing, it would end similar lawsuits in employment, 
education and other areas. 

• For a transcript of last week’s hearing and other documents related to the case, go to 
www.taxcredithousing.com. 

o More specifically, go to the “LIHTC” dropdown menu and click on “Court Rulings.” 
 
HHS Releases 2015 Poverty Guidelines 
• Next, I have a long-awaited update. 
• The U.S. Department of Health & Human Services, or HHS, last week issued its 2015 

poverty guidelines. 
• These are used to determine financial eligibility for certain federal programs. 
• The HHS 2015 poverty guideline for a four-person household increased by nearly 1.7 

percent compared to 2014. 
• How does this affect listeners? 
• Well, the HHS poverty guidelines, now that they have been released, it means that HUD 

can now publish its fiscal year 2015 income limits. 
• HUD uses those income limits to determine eligibility for programs, such as 

o public housing, 
o Section 8, 
o Section 202 and 
o Section 811. 

• As we all know, those are the income limits that attract tax credit rents. 
• HUD was originally expected to release its 2015 income limits in December. 
• However, it delayed the release because of a change in the definition of “extremely low-

income household,” which is mainly used for setting admissions targets in the Housing 
Choice Voucher program.  

• The change was made by the 2014 Consolidated Appropriations Act and extremely low-
income household is now defined as the greater of the HHS poverty guidelines or 30 
percent of area median income. 

• We’ll post HUD’s income limits as soon as they’re available at 
www.hudresourcecenter.com.  

• In the interim, if you have any questions about the income limits, please contact my 
partner Thomas Stagg in our metro Seattle office at 425-453-5783. 

 
HUD Announces Choice Neighborhood Awards 
• In other news, HUD earlier this month awarded grants to seven cities as part of its Choice 

Neighborhood Planning program. 
o The grants totaled $3.2 million. 
o Individual grants ranged from $375,000 to $500,000 and will be used for putting 

together comprehensive, locally-driven plans to help revitalize distressed 
neighborhoods. 

http://www.taxcredithousing.com/
http://www.hudresourcecenter.com/
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o They are part of HUD’s Choice Neighborhoods Initiative, which also includes 
implementation grants. 

• The neighborhoods are in 
o Flint, Mich., 
o Gary, Ind., 
o Louisville, Ky., 
o North Las Vegas, Nev., 
o St. Louis and 
o two neighborhoods in Mobile, Ala. 

• HUD’s announcement of the grants calls for broad civic engagement to create plans for 
the neighborhoods. 

o It’s the first step in a process that often includes the increase of housing using 
the LIHTC. 

• Choice Neighborhoods was launched in 2009 and focuses on three core goals: 
o Housing, which includes improving distressed public and assisted housing. 
o People, focused on improving educational outcomes and providing services for 

youth. 
o And Neighborhood, which looks to create conditions for public and private 

reinvestment in distressed neighborhoods, improving the amenities. 
• The Choice Neighborhoods program also offers implementation grants for those 

communities that have gone through the planning process 
• There is approximately $76 million available for this year’s implementation awards. 

o The application deadline for those implementation grants is Feb. 9. 
• For more information on the Choice Neighborhoods Initiative, go to www.hud.gov. 

 
California Treasurer Calls for Action; Appoints Credit Allocation Committee Leader 
• In state news, California State Treasurer John Chiang has put together a team that will 

work with stakeholders to expand affordable housing in California.  
• Citing what his department called a “growing affordable housing crisis,” Treasurer Chiang 

announced a six-month engagement of meetings and public forums with leaders and 
stakeholders about housing in California. 

• He cited two significant statistics in his announcement: 
o First, more than one-third of working renters spend more than half of their income 

on housing in California and  
o Second, the state estimates that 220,000 homes a year need to be built just to 

maintain pace with population growth. 
• By next winter, Chiang plans to present a first round of solutions that would include 

reforms to four major state housing programs or agencies. They include 
o the California Tax Credit Allocation Committee, which administers the LIHTC, 
o the Debt Limit Allocation Committee, 
o the Housing Finance Agency and 
o the Department of Housing and Community Development.  

• To lead those efforts, Chiang appointed Mark Stivers as the executive director of the 
California Tax Credit Allocation Committee. 

• Chiang also appointed Jeree Glasser-Hendrick to serve as the executive director of the 
California Debt Limit Allocation Committee.  

http://www.hud.gov/
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o That committee is responsible for assisting first-time homebuyers and 
encourages the development of affordable rental properties through the 
allocation of private activity bonds. 

• Chiang and his team will meet with government officials, developers, financing experts, 
land-use experts, community leaders and others, starting this month. 

o Open community forums will be scheduled for late summer. 
 

Vermont Releases FY 2014 Housing Report 
• Turning briefly to the state of Vermont a new report highlights the success of the LIHTC, 

as well as other housing programs in Vermont. 
• The Vermont Housing Finance Agency, or VHFA, reported that it allocated $3.5 million in 

federal and state housing credits in 2014. 
• Those credits, in turn, leveraged $28 million in private equity. 
• VHFA also invested $21 million through loans.  

o This created or rehabilitated 610 apartment units in 18 developments. 
• All in all, VHFA’s allocations and investments in rental housing last year generated $141.2 

million in economic activity, jobs and income across the state. 
• With the possibility of Congress evaluating the future of the LIHTC and other incentives in 

potential tax reform, reports like these are important to share. 
• You can find a copy of the VHFA’s “2014 Annual Report” at www.taxcredithousing.com.  

 

  

http://www.taxcredithousing.com/
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NEW MARKETS TAX CREDIT NEWS 

Nominations Open for Community Development Individual Achievement Awards 
• In new markets tax credit (NMTC) news, I’m happy to announce that we’re now accepting 

nominations for the inaugural round of the Community Development Individual 
Achievement Awards. 

• The awards honor those who demonstrate advancement of community development, 
policy and legislative priorities. 

• There are three award categories 
o Federal Legislator of the Year, 
o State Legislator of the Year and 
o Public Executive of the Year. 

• Nominees will be judged on  
o vision, 
o leadership, 
o innovation and 
o impact and policy. 

• There are a lot of great community development leaders across the country.  
• So, I encourage all of you to consider nominating someone who has made an impact in 

bringing resources to underserved communities. 
• It’s a great way to recognize their work and efforts. 
• The awards will be presented by the Novogradac Journal of Tax Credits at the 

Novogradac New Markets Tax Credit Conference. 
• The conference will be held June 11 at the Marriott Marquis in Washington, D.C.  
• Nominations for the awards will be accepted until Thursday, March 12. 

o However, I would encourage you to nominate your candidates early. 
• More information and nomination materials are available at www.novoco.com/awards.  

  

http://www.novoco.com/awards
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HISTORIC TAX CREDIT NEWS 

Nominations Open for Most Endangered Historic Places 
• In historic tax credit (HTC) news, the National Trust for Historic Preservation is now 

accepting nominations for its 2015 list of America’s 11 Most Endangered Historic Places. 
• The National Trust publishes an annual list of historic places that are in danger of being 

lost. 
• Threats range from deterioration to insensitive development. 
• The purpose of the list is to bring national attention to those sites, and most importantly of 

course, so that they can be preserved. 
• Since 1988, the National Trust has identified 253 sites. 

o And fortunately, only a handful of them have ultimately been lost. 
• Some of the sites that have been successfully saved were preserved using federal or state 

HTCs. 
• Ironically, the federal HTC itself was given “watch status” on last year’s 11 Most 

Endangered Historic Places list. 
o That’s because the HTC was one of many incentives that were in danger of 

being eliminated from the tax code in tax reform.  
o I say were because the actual Camp discussion draft would have eliminated the 

HTC, and in terms of future tax reform, it’s still in danger along with other tax 
incentives. 

• The deadline for submitting nominations for the 2015 endangered list is Monday, March 2. 
• For more information, go to www.preservationnation.org.  

 
North Carolina HTC Supporters Continue Push for Reinstatement 
• In other news, work continues in North Carolina to resurrect the state HTC, which expired 

at the end of 2014. 
• The secretary of North Carolina’s Department of Cultural Resources spent most of this 

month touring the state to promote bringing back the credit. 
o The proposed credit would likely be at a lower minimum percentage than the 

expired credit, but it would increase for certain projects. 
o Secretary Susan Klutts said the proposed rate would be 15 percent, compared to 

the expired credit’s 20 percent. 
o However, the suggested credit would contain a 5 percent boost for developments 

involving mills and another 5 percent boost for development in economically 
distressed counties. 

• As listeners will remember, the expired North Carolina credit began in 1998 and can be 
twinned with the federal 20 percent credit. 

o The state also offered a 30 percent credit for rehabilitating non-income-producing 
historic properties. 

o Projects in the state using state and federal historic credits have brought nearly 
$1.5 billion in private investment into North Carolina. 

o Nearly 2,500 projects have been helped, encompassing 90 of the state’s 100 
counties. 

• There is an online petition to bring back the credit, and it was nearing 4,000 signatures last 
week. 

• The North Carolina general assembly reconvenes on Wednesday. 

http://www.preservationnation.org/
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• To be reinstated, the credits would have to be approved by both the state House and 
Senate and signed by Gov. Pat McCrory. 

o McCrory has already said he is in favor or restoring the credit. 
• As always, we’ll keep you updated in future podcasts. 

 
Application Period Open for Texas HTC Program  
• Next, I have another update from a state, this one from the great state of Texas.  
• The application period for the Texas Historic Preservation Tax Credit program’s inaugural 

funding round began on Jan. 1.  
o The program was signed into law by then Texas Gov. Rick Perry on June 14, 

2013.  
• The program provides a tax credit equal to 25 percent of the eligible costs and expenses 

incurred in a certified rehabilitation.  
o And, it applies to projects placed in service on or after Sept. 1, 2013.  
o The credit applies to the Texas franchise tax.  
o And, for investors, there is no recapture period.  

• The state program can be paired with its 20 percent federal counterpart.  
• While the programs can be paired together, there are a few differences.  

o The state credit offsets the franchise taxes; the federal credit offsets federal 
income taxes.  
 The federal program has a 5-year recapture period, whereas I mentioned 

earlier, the state program has no recapture period.   
• In an article in the February issue of the Novogradac Journal of Tax Credits, Bill 

MacRostie, principal of MacRostie Historic Advisors, says Texas now has an economically 
feasible way to bring more office space and affordable and market-rate housing to its 
major cities. 

• To learn more about the program, go to www.historictaxcredits.com.  
• If you have any further questions, please contact my partner George Littlejohn in our 

Austin, Texas, office at 512-340-0420.  
 
  

http://www.historictaxcredits.com/
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RENEWABLE ENERGY TAX CREDIT NEWS 

Senate Considers Amendment to Reduce Green Programs 
• In renewable energy news, the U.S. Senate is continuing consideration of the Keystone 

XL pipeline legislation. 
• It is continuing to considerate it in part due to the recent snow storms and the difficulty in 

many legislators making it to the U.S. Senate. 
• As part of that consideration there is an amendment proposed by Republican Sen. Jeff 

Flake from Arizona.  
o The amendment is one of several that senators are seeking to attach to the 

landmark Keystone legislation. 
o It proposes consolidating or eliminating about 100 government programs. 
o These are 100 programs that were included in a 2012 report by the Government 

Accountability Office related to duplication and overlapping federal green building 
incentives. 

• The Flake amendment would apply not only to spending programs, but also to some tax 
programs. 

o One, for instance, is the Section 45L tax credit for energy efficient homes, which 
is often used in combination with LIHTC developments. 

• I note that the National Housing Trust circulated a sign-on letter late last week, prior to the 
amendment’s introduction. 

o That letter focused on the programs that are listed in the legislation, saying that 
the Flake amendment arbitrarily presumes that there are redundancies among 
federal agencies’ efforts that work with states in addition to their work with 
homeowners, as well as businesses. All of which are designed to make the 
economy more efficient as it applies to green building. 

o The letter said that the 2012 GAO report, that was the sponsor encouraging Sen. 
Flake to develop this legislation, actually encouraged more coordination among 
agencies and did not suggest the elimination of any of the programs mentioned 
in the legislation. 

o The letter concluded by asking that senators reject the amendment. 
• The Keystone XL pipeline bill is expected to be voted on sometime next week.  
• At the time of this recording, the Flake amendment was one of nine pending amendments 

to the bill. 
• Listeners should keep in mind though that while the new Republican-led Senate made the 

bill its first priority for this session, President Barack Obama has already promised to veto 
it. 

 
Bill Introduces Nebraska PTC Program  
• In other news, I have an update out of Nebraska.  
• Nebraska Sens. Jeremy Nordquist, Al Davis, Ken Haar and Rick Kolowski on Jan. 16, 

introduced a bill that would increase the Nebraska renewable energy production tax credit 
(PTC). 

• Nebraska’s state PTC has fluctuated over the years. 
o It was as much as 0.1 cents per kilowatt hour between 2007 and 2010. 
o But starting in 2013, it was reduced to .05 cents per kilowatt hour.  

• The new bill proposes a much higher rate. 
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• The state tax credit under this bill could be calculated in one of two ways: 
o First, a credit of 1.5 cents per kilowatt-hour of electricity generated by a 

renewable electric generation facility.  
 The credit would be earned for electricity generated during the first 10 

years of commercial operation. 
o Or, a one-time credit equal to 30 percent of the total cost of construction of any 

renewable electric generation facility. 
 Basically a PTC or investment tax credit (ITC). 

o The producer earning the credit would be able to choose which of the two the 
method of payment.  

• The credit may be transferred, sold, pledged, or assigned multiple times, either in whole or 
in part, by or to any person or legal entity. 

o Furthermore the bill says that the holder of the credit may carry forward any 
unused portion of the credit for up to seven years after the credit is first earned. 

• By increasing its state renewable energy tax credit (RETC), Nebraska will remain 
competitive with other states for investor dollars.  

• Legislative Bill 423 was referred to the Revenue Committee on Jan. 20.  
• You can find a copy of it at www.energytaxcredits.com.  

 
 
 
 

http://www.energytaxcredits.com/

