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Michael J. Novogradac, CPA, discusses President Obama’s State of the 

Union address; shares highlights from the New Markets Tax Credit Conference; 

updates listeners on two bills introduced in Congress related to renewable 

energy tax credits, and a Federal Claims Court decision regarding the Section 

1603 renewable energy cash grant exchange program; discusses legislation to 

extend an important deadline for GO Zone LIHTC properties and a new SEC rule 

that will affect issuers of municipal bonds and tax credit pricing news in 

California. 

 

Summaries of each topic:  

1. General News (1:32 – 5:43) Pages 2-3 

2. New Markets Tax Credits (5:44 – 9:14) Pages 4-5 

3. Renewable Energy Tax Credits (9:15 – 14:29) Pages 6-7 

4. Low-Income Housing Tax Credits (14:30 – 19:24) Pages 8-9 

 

Editorial material in this transcript is for informational purposes only and 

should not be construed otherwise. Advice and interpretation regarding tax 

credits or any other material covered in this transcript can only be obtained from 

your tax advisor.  

© Novogradac & Company LLP, 2011 All rights reserved. 

Reproduction of this publication in whole or in part in any form without 

written permission from the publisher is prohibited by law. For reprint information, 

please send an e-mail to cpas@novoco.com.   
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GENERAL TAX CREDIT NEWS 
 
Review of the President’s State of the Union Address 

 As you know, last week President Barack Obama gave the annual State of 
the Union address.  

 His speech did not include many specifics, but there were several areas 
where the address hinted at what the tax credit community can expect in 
the year to come.  

 Of most interest to the tax credit community are the president’s highly 
anticipated remarks about tax reform.  

 During his speech, President Obama called for a corporate tax code 
reform that  

o closes loopholes,  
o lowers corporate tax rates and  
o doesn’t increase the deficit.  

 He also called for simplifying the income tax for individuals.  
 The President did not offer specific recommendations for which loopholes 

should be closed or ways to simplify the tax code.  
 Previous proposals for tax code reform have suggested the elimination of 

all tax credits and tax preferences including programs like the low-income 
housing tax credit and new markets tax credit.  

 President Obama also foreshadowed his budget proposal, saying it would 
include provisions to invest in biomedical research, information 
technology, and especially clean energy technology.  

 Specifically, he said he would ask Congress to eliminate billions in current 
subsidies to oil companies to subsidize renewable energy instead.  

 Many listeners may recall this was also called for in his budget proposal 
for fiscal year 2011.  

 In a related note, in a recent town hall meeting, Department of Energy 
Secretary Chu said that President Obama’s budget will seek $8 billion for 
clean-energy programs directed by the Energy Department.  

o This would represent a one-third increase in funding.  
 President Obama also stated that his administration would develop a 

proposal to consolidate and reorganize federal agencies to improve 
efficiency and reduce government costs.  

o In his speech he specifically mentioned that five different federal 
agencies deal with housing issues. 

 House Budget Committee Chairman Paul Ryan offered the official 
Republican response to the President’s address.  

 Chairman Ryan focused on cutting spending, lowering taxes and reducing 
the size of the federal government. 

 A number of other lawmakers also issued statements about the address.  
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 In his statement, Ways and Means Committee Chairman Dave Camp said 
that tax reform should address the entire tax code and find ways to help 
job creators deal with the complexity and cost burdens of the current code. 

 Various industry organizations also responded to the speech.  
 The American Wind Energy Association issued a statement applauding 

the president's emphasis on getting more jobs from clean energy.  
 The group contends that the predictability of the permanent incentives for 

conventional energy sources is as important as the amounts.  
 In its statement AWEA urged predictable policies that would allow 

renewable energy sources to thrive instead of keeping renewable energy 
on a constant one-year footing. 

 However, in his statement responding to the President’s speech, 
Congressman Spencer Bachus criticized the president proposals for clean 
energy, saying “dressing up government spending as an ‘investment’ does 
not change the bottom line.”  

 
GSE Reform Proposal Postponed  

 The Treasury Department has announced that its proposal to restructure 
Fannie Mae and Freddie Mac has been delayed.  

 The proposal was due by the end of January but it is now expected to be 
released in mid-February.  

 
Other News from Washington, D.C.  

 The House is in recess until February 8, but the Senate is in session this 
week. 

 The Senate Finance Committee revealed last week that it will add three 
new members: Sen. Ben Cardin, D-Md., Sen. Tom Coburn, R-Okla., and 
Sen. John Thune, R-S.D.   
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NEW MARKETS TAX CREDIT NEWS 
 
Administration to Propose Expansion of NMTC  

 The White House yesterday announced the launch of the Startup America 
Partnership 

 The initiative is described as a coordinated public/private initiative to 
accelerate high-growth entrepreneurship.  

 As part of yesterday’s announcement, Gene Sperling confirmed reports 
that the Obama Administration’s fiscal 2012 budget will propose an 
expansion of the New Markets Tax Credit (NMTC) program. 

 Sperling is the director of the National Economic Council and assistant to 
the president for economic policy.  

 The fiscal year 2012 budget will be released in mid-February.  
 It is expected to request the new markets tax credit be expanded to $5 

billion to encourage investments in startup companies and small 
businesses based in low-income areas.  

 In an online fact sheet about the initiative, the White House announced 
that the Treasury Department will host a March 2011 conference to 
explore access to capital for small businesses.  

 Details about these proposals are expected in the coming weeks and 
information will be posted to www.newmarketscredits.com as soon as it 
becomes available. 

 
Highlights from Last Week’s New Markets Tax Credit Conference 

 As many listeners already know, Novogradac & Company held its New 
Markets Tax Credit Conference in San Diego last week. 

 Five hundred community development professionals attended the 
conference and a lot of valuable information was presented.  

 The event began with speakers during the Washington Wire panel 
emphasizing the need to reach out to lawmakers and educate the 106 
new members of Congress as well the 329 returning members on the 
merits of the new markets tax credit.  

 During the same panel, we also discussed some of the recent activities of 
the Novogradac NMTC Working Group and we also continued an ongoing 
discussion of codification of economic substance and what it means for 
the new markets and other federal tax credit programs.  

 The Washington Wire was followed by a panel entitled “Reporting 
Considerations for Troubled Debt.”  

 My partner Annette Stevenson moderated the panel and she noted during 
the discussion, troubled debt has become more prevalent during the past 
two years.  

 The event also featured a panel that addressed issues related to advisory 
boards. That conversation included a lot of discussion about the difference 
between a true “advisory board” versus other parties who give advice.  
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 The second day of the conference kicked off with a Q&A session where 
attendees had an opportunity to ask questions of the events hosts and co-
hosts.  

 Among other things, that session included a discussion about using 
federal and state new markets tax credits in same deal and special 
considerations that are involved in such transactions.  

 These are just a few of the highlights from the many timely and informative 
discussions that took place in San Diego. 

 If you weren’t able to join us for the conference, you can still hear what 
was discussed during the event. 

 We are compiling the presentations and audio recordings from all the 
panels right now and they should be available on a CD-Rom shortly. 

 Go to www.newmarketscredits.com and click on the Products link for more 
information.   
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RENEWABLE ENERGY TAX CREDIT NEWS 
 
Bill Introduced to Expand Manufacturing Tax Credit  

 Last week Senator Herb Kohl introduced a bill to expand the renewable 
energy investment tax credit under Section 48 to provide a 30 percent 
investment credit for solar light pipes.  

 Light pipes collect natural light, and then through the use of sensor 
technology, automatically dim the other lights in a building – thereby using 
less electricity for the same amount of light.   

 Senator Kohl timed the introduction to coincide with President Obama's 
visit to Wisconsin, where he toured Orion Energy Systems.  

 This Wisconsin-based company has been a leader in producing solar light 
pipe technology and continues to grow even during this tough economic 
time.  

 Senator Kohl says that if expanded, the investment tax credit could help 
Orion - and companies like it - create thousands of jobs through the 
installation and production of this technology. 

 The bill was referred to the Senate Committee on Finance.  
 The text of the bill will be posted to www.energytaxcredits.com when it 

becomes available. 
 
Congressman Garamendi Introduces 'Make It In America' Clean Energy Bill  

 Also last week, Congressman John Garamendi introduced legislation that 
would require that all clean energy goods and equipment purchased with 
federal money must be made in America. 

 The “Manufacture Renewable Energy Systems: Make it in America Act” 
would be phased in over a four year period 

 The bill would require the federal government and any state government 
buying renewable technologies with federal funds to purchase renewable 
sources of energy grown, produced, or manufactured with 100 percent 
American content.  

 Of most significance to listeners, the bill would also require any company 
claiming renewable energy investment tax credits and/or renewable 
energy production tax credits to buy 100 percent American content within 
four years after the bill becomes law. 

 
Federal Claims Court Denies Motion to Dismiss ARRA Energy Suit  

 On January 18, the United States Court of Federal Claims denied the 
government’s motion to dismiss ARRA Energy Company v. United States.  

 The decision was considered a significant victory to the plaintiffs in a ruling 
involving the Section 1603 renewable energy cash grant exchange 
program.  

 The plaintiffs in the case are seeking more than $2.3 million in damages 
that they suffered as a result of the government’s denial of their 
applications for reimbursement grants under section 1603.  
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 Nixon Peabody represents the plaintiffs. 
 In a summary of the Federal Claims court decision, Nixon Peabody 

reports that during 2009, the plaintiffs placed into service twenty-five 
mobile solar power generators, for which they spent over $7.7 million.  

 In August 2009, the plaintiffs submitted applications for grant 
reimbursement to the United States Department of the Treasury.  

 Treasury denied their applications on December 4, 2009, stating that the 
claimed cost basis for the power generators was not supported by 
sufficient documentation. 

 On February 12, 2010, the plaintiffs filed suit in the United States Court of 
Federal Claims.  

 The government filed a motion to dismiss the complaint, arguing that the 
court did not have subject matter jurisdiction because Section 1603 is not 
a money-mandating source of law.  

 The government suggested that Section 1603 is intended to subsidize 
future expenditures rather than compensate plaintiffs for past 
expenditures.    

 In its ruling, the Federal Claims Court denied the government’s motion and 
concluded that “Section 1603 compels the payment of money by the 
government and does not provide the government with any discretion to 
refuse such payments when the specific requirements of the statute are 
met.”  

 The court’s conclusions have implications for similarly rejected 
applications for reimbursement under Section 1603, as well as the future 
administration of the Section 1603 program.  

 If you have an application that has any costs rejected, I encourage you to 
contact my partner Stephen Tracy to discuss how he may be able to assist 
you.  

 In the March issue of the Journal of Tax Credits, Forrest Milder of Nixon 
Peabody will discuss the case’s implications for the renewable energy 
community.  

 In the meantime, copy of the court’s ruling can be found online at 
www.energytaxcredits.com.  
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 
GO Zone Bill 

 Last week, Senator Mary Landrieu introduced S. 30, a bill to provide an 
additional year for the extension of the placed in service date for the low-
income housing tax credit properties in the Gulf Opportunity Zone.  

 As listeners will recall, the tax extenders bill that was passed in December 
included an extension of the placed in service date for GO Zone low-
income housing tax credit properties, but that extension was for only one 
year through 2011.  

 The bill introduced last week would add another year to that extension.  
 Senator Landrieu actually secured a promise from Senate Finance 

Committee Chairman Max Baucus and Republican Whip Jon Kyl during 
the negotiation of last year’s extender package.  

 Reports indicate that lawmakers at that time expressed support for further 
extending the placed in service deadline to January 1, 2013 in a tax 
technical corrections bill early this year.   

 Senator Landrieu’s bill was referred to the Senate Finance Committee 
upon introduction.  

 The bill currently has five cosponsors, including Finance Committee 
Chairman Max Baucus. The other cosponsors are Sen. Thad Cochran, 
Sen. Richard Shelby, Sen. David Vitter and Sen. Roger Wicker.  

 A copy of Senate Bill 30 has been posted online at 
www.taxcredithousing.com, where will we track its progress.  

 
The Dodd-Frank Act and Housing Bonds 

 On January 20 the Securities and Exchange Commission passed its final 
rule for the disclosure for asset-backed securities required by Section 943 
of the Dodd-Frank Wall Street Reform and Consumer Protection Act.  

 As you know, the Dodd-Frank Act imposes new disclosure rules on asset-
backed securities. 

 The SEC said that the statute doesn’t expressly provide the SEC the 
authority to provide exemptions for particular classes of securitizers, 
including municipal securitizers.  

 Consequently, the SEC issued a proposed rule and solicited comments on 
that rule in October 2010.  

 At that time, housing finance agencies and advocacy groups argued that 
municipal bonds should not be subject to the requirements because  

1. Congress didn’t intend the act to apply to municipal bonds;  
2. Municipal securitizers already report bond information in the 

Electronic Municipal Market Access database, also known as 
EMMA; and  

3. Most of the assets, such as LIHTC properties, bundled into 
municipal bonds are subject to strict underwriting standards. 
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 In the final rule released on January 20, the SEC has ruled that Section 
943 applies to all Exchange Act-asset backed securities. 

 Under the new rule, by February 14, 2015 municipal securitizers must file 
an initial filing that includes information about the securitizer’s asset-
backed securities 

 This information includes fulfilled and unfulfilled purchase requests and 
credit ratings from nationally recognized statistical rating organizations, for 
the three years ending December 31, 2014.  

 The SEC provided a later start date to give municipal securitizers more 
time to prepare for the reporting requirements. 

 Additionally, the SEC said that it will allow municipal securitizers to file the 
information in the existing EMMA database, rather than changing to the 
SEC’s Electronic Data-Gathering, Analysis and Retrieval system, also 
known as EDGAR.  

 Depending on the results of the rule and the outcome of a study of 
municipal disclosure mandated by the act, the SEC said it could change 
the application of the rule in the next few years. 

 You can find more about the HFAs’ objections to being included in the rule 
in the January 2010 issue of the Novogradac Journal of Tax Credits. 

 More information about the Dodd-Frank Act, including the text of Section 
943 reporting requirements rule, can be found online at 
www.taxcredithousing.com.  

  
Tax Credit Pricing 

 The California Tax Credit Allocation Committee (TCAC) recently released 
information about tax credit pricing for two recent rounds of tax credits.  

 Pricing ranged from a low of 70 cents to a high of over a dollar.  
 If you’d like more information about these lists from TCAC’s recent tax 

credit rounds, contact my partner Jim Kroger in our San Francisco office.  
 


