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Michael J. Novogradac, CPA, discusses tax patent legislation; anticipates 

the 2010 New Markets Tax Credit program allocations; informs listeners of 

recently released NMTC and HTC guidance from the Health Resources and 

Services Administration; informs listeners about the NMTC Coalition’s selection 

of Annie Donovan as president; mentions NMTC media attention; outlines Sen. 

Jeff Bingaman’s energy policy priorities; summarizes an American Wind Energy 

Association report on 2010 wind facility construction; informs listeners about the 

availability of Oregon’s business energy tax credits; refutes Sen. Rand Paul’s 

claims about the low-income housing tax credit program; updates listeners about 

California’s Prop. 1C and Prop. 46 bond freezes; summarizes a Hawaii Housing 

and Finance Development Corporation report on single-room occupancy units 

near transit; summarizes President Obama’s Better Building Initiative; and 

updates listeners on the Historic Boardwalk Hall LLC historic tax credit case. 

 

Summaries of each topic:  
1. General News (1:40 – 4:10) Page 2 

2. New Markets Tax Credits (4:11 – 8:46) Pages 3-4 

3. Renewable Energy Tax Credits (8:47 – 16:05) Pages 5-7 

4. Low-Income Housing Tax Credits (16:06 – 21:50) Pages 8-9 

5. Historic Tax Credits (21:51 – 25:06) Pages 10-11 

 

Editorial material in this transcript is for informational purposes only and 

should not be construed otherwise. Advice and interpretation regarding tax 

credits or any other material covered in this transcript can only be obtained from 

your tax advisor.  

© Novogradac & Company LLP, 2011 All rights reserved.Reproduction of 

this publication in whole or in part in any form without written permission from the 

publisher is prohibited by law. For reprint information, please send an e-mail to 

cpas@novoco.com.   
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GENERAL TAX CREDIT NEWS 
 
For the Tax Credit Community 

• The two upcoming dates are the release of President Obama’s budget 
plan for fiscal year 2012, which we expect next Monday.  

• The other is the expiration of the continuing budget resolution, or the CR, 
and that’s the Congressional resolution that funds the federal government. 
This resolution expires on March 4. 

• Next week I will share some of my initial reactions to the president’s 
budget plan after it is released and we’ll have additional in depth coverage 
in the Journal of Tax Credits. 

• With respect to the continuing resolution, I’ll provide updates in my blog or 
tweets on Twitter or via the podcast. 

 
Tax Patents Update 

• Following up on a news item from a couple weeks ago, we have an 
update on tax patent legislation.  

• On February 3, the Senate Judiciary Committee voted unanimously to 
send Senate Bill 23 to the Senate floor.  

• S. 23 is the Patent Reform Act of 20111 and it contains a broad ban on 
patenting tax strategies.  

• The measure provides that any strategy for reducing, avoiding, or 
deferring tax liability will be considered insufficient to differentiate a 
claimed invention from so-called “prior art.”  

• This is a key distinction in determining whether there is a patentable 
invention.  

• This language was originally coauthored by Senate Finance Committee 
ranking Republican Charles Grassley and Finance Chairman Max Baucus. 

• Regular listeners will recall we discussed that bill, S. 139 last month.  
• Since introduction, S. 139 was incorporated into the larger tax patent 

reform package and will now be considered as a part of S. 23.  
• A Senate vote on the Patent Reform Act of 2011 has not been scheduled 

but you can track the progress of this proposal online at 
www.novoco.com/hottopics.  

 

http://www.novoco.com/podcast
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NEW MARKETS TAX CREDIT NEWS 
 
Allocation Awards Update 

• First, for the question on everyone’s mind: When will the 2010 new 
markets tax credit allocations be announced?  

• At the time of this recording, there was no official date set for the 
announcement of allocations under the 2010 new markets tax credit 
round.  

• We expect the allocations could be announced any day now, and as soon 
as we do have an update, we will post that information on our web site at 
www.newmarketscredits.com.  

• We will also share the news via tweets on Twitter. You can follow me at 
twitter.com/Novogradac.  

• In addition, we will send an e-mail alert to subscribers of our free Industry 
Alert E-mail service. These emails are free and you can sign up online at 
www.novoco.com.  

 
Health Resources and Services Administration Issues Guidance about 
NMTC  

• The law firm Manatt, Phelps & Phillips, LLP reported recently that the 
Health Resources and Services Administration, or HRSA, has issued 
guidance that may help health centers design capital financing 
transactions that combine federal incentive programs, including the new 
markets tax credit.  

• HRSA is a division of the U.S. Department of Health and Human Services.  
• According to Neil Faden, a partner at Manatt, Phelps & Phillips, the 

guidance clarifies the extent to which community health centers may 
supplement their HRSA capital grant awards with additional project 
financing involving the federal New Markets Tax Credit and/or Historic Tax 
Credit programs. 

• The new guidance confirms HRSA’s position that capital development, 
facility investment program and capital improvement program awards may 
not be directly leveraged through an NMTC or HTC structure, but for the 
first time expressly endorses the use of HRSA grant funds to repay bridge 
financing obtained through or in conjunction with an NMTC or HTC 
structure.  

• Under the facility investment program and capital improvement programs, 
almost $1.4 billion in federal grant funds have been awarded to support 
construction and renovation of community health centers.   

• Many community health centers sought to use these grants in conjunction 
with other sources of favorable project financing, including financing using 
NMTC and HTC.  

• However, prior policy statements left open the question of to what extent 
HRSA would endorse the joint use by health centers of financing under 

http://www.novoco.com/podcast
http://www.newmarketscredits.com/
http://www.novoco.com/
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these separate federal programs even if the health center qualified under 
each.  

• On Thursday, January 20, 2011, HRSA issued guidance providing 
clarification on many of these issues and expressly endorsed certain uses 
of HRSA grant proceeds in NMTC or HTC financings.    

• For a more detailed discussion of the guidance from Mr. Faden, go to 
www.manatt.com and search for HRSA or send an email to 
CPAs@novoco.com and we will forward the information to Mr. Faden. 

 
NMTC Coalition Names New President  

• Last week the New Markets Tax Credit Coalition announced that it has 
appointed Annie Donovan as its new president.  

• The Coalition is a national organization that promotes economic activity in 
low income communities through the New Markets Tax Credit program. 

• Annie Donovan is chief operating officer for NCB Capital Impact. 
• She has been working in the field of community and cooperative 

development for 25 years.  
• In addition to serving as president of the New Markets Tax Credit 

Coalition, Ms. Donovan sits on numerous boards and advisory committees 
including Community Reinvestment Fund, Housing Partnership Network, 
CoopMetrics Inc. and Coastal Enterprises.  

 
Bloomberg Finance Article Response 

• The new markets tax credit community is in a stir since yesterday when 
the long-awaited Bloomberg Markets article on the new markets tax credit 
was released. 

• The article acknowledges that many worthy projects are being funded, but 
it challenges the worthiness of others. 

• Stay tuned for ongoing coverage of the article and various responses. 
• Also, tune in to CBS news with Katie Couric tonight. We expect that there 

will be a segment on the new markets tax credit program. 

http://www.novoco.com/podcast
http://www.manatt.com/
mailto:CPAs@novoco.com
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RENEWABLE ENERGY TAX CREDIT NEWS 
 
Bingaman Discusses Energy Policy Priorities  

• Last week Senator Jeff Bingaman, chairman of the Senate Energy and 
Natural Resources Committee, met with President Obama to discuss 
energy policy.  

• After the meeting Senator Bingaman released a statement that said that it 
was quite clear to him that the president expects energy policy to have a 
major place on this Congress's agenda. 

• Earlier in the week, Senator Bingaman gave a speech at the New 
Democratic Network and National Energy Policy Institute where he 
discussed his priorities for energy policy in the 112th Congress.  

• Of particular interest to our listeners are his remarks regarding tax credits 
for energy production and manufacturing.  

• In his speech, Senator Bingaman expressed support for long term 
extensions of renewable energy tax credits, saying that the U.S.’s “on-
again, off-again production tax credits are no match for the comprehensive 
approaches being put in place by our economic competitors.”  

• Senator Bingaman also called for an extension and expansion of the 
manufacturing tax credit under Section 48C. He indicated he supports 
funding the credit at $5 billion.  

 
Mixed News on Wind Construction 

• Late last month the American Wind Energy Association reported that 
America's wind industry built 5,115 megawatts of wind power last year. 
This is roughly half of 2009's record pace.  

• However, the group also notes that the industry entered 2011 with more 
than 5,600 megawatts currently under construction.  

• The report says this construction was buoyed by the extension of the 
Section 1603 renewable energy cash grant exchange program.  

• In addition, the group reported that 3,195 megawatts of wind-powered 
electric generating capacity came online in the fourth quarter of 2010.  

• That performance was below the amount installed in the same period in 
2009, but it was an improvement from the third quarter of 2010.  

• The America Wind Energy Association reported that the top five states for 
cumulative wind energy capacity at the close of 2010 are: 

o Texas - 10,085 MW  
o Iowa - 3,675 MW  
o California - 3,177 MW 
o Minnesota - 2,192 MW and   
o Washington - 2,105  

• A lot more information is available online in the association’s Fourth 
Quarter Market Report for 2010.  

• You can find the report on online at www.awea.org.  
 

http://www.novoco.com/podcast
http://www.awea.org/
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Tax Credits Available for Renewable Energy Projects in Oregon  
• The Oregon Department of Energy will open the next round of Tier I 

funding for the business energy tax credit on February 18, 2011. 
• The business tax credit, or BETC, is available for projects using or 

producing renewable energy resources or listed as renewable energy 
resources.   

• To be eligible to apply an applicant must meet the following requirements: 
o Be a trade, business or rental property owner with a business site 

in Oregon or be an Oregon non-profit organization, tribe or public 
entity that partners with an Oregon business or resident;  

o Own or be the contract buyer of the facility; and  
o Use the equipment or lease it to another person or business in 

Oregon; and  
o Not have started physical construction; and  
o Must complete the facility and receive final certification before by 

July 1, 2012.  
• Applications are processed differently depending on the projected facility 

costs. 
• Renewable energy projects with $500,000 or less in total cost are eligible 

to apply for Tier I funding.  
o The next round of funding for Tier I applications has $5 million 

available.  
o The next round will run from February 18 through April 1, but could 

end sooner if funds are exhausted before the closing date.  
o The new application forms and instructions will be available at the 

ODOE Web site on February 18, 2011. 
• The state will also accept applications for Tier II and Tier III funding.  
• Tier II funding is aimed at projects with projected facility costs between 

$500,000 and $6 million.  
o Last week the Oregon Department of Energy announced results of 

its initial screening of the most recent round of Tier II applications, 
which were submitted during the October 2010 opportunity 
announcement.  

o Thirty-nine applications competed for $10 million in tax credits.  
o Department staff reviewed and scored the applications and seven 

applications have now been forwarded on for technical review in 
the BETC preliminary certification process.  

o Information on the seven eligible applications is posted at: 
www.oregon.gov/ENERGY/ 

o Should one or more of the top ranking projects fail to meet any of 
the technical standards for preliminary BETC certification, or if any 
applicant chooses to withdraw their application, the ODOE director 
may choose to advance a lower-ranking project from the list of 
remaining applicants.  

http://www.novoco.com/podcast
http://www.oregon.gov/ENERGY/
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o Applicants who were not moved forward to technical review in this 
round, may apply for the next Tier II round which will open March 7. 

o The next round will make available $10 million in tax credits for Tier 
II proposals.  

o The state will accept Tier II applications starting March 7 through 
April 8, 2011.  

o Details should be available online in the beginning of March. 
• Tier III funding is aimed at projects with projected facility costs of $6 

million or greater.  
o The department is currently accepting Tier III applications, for which 

$10 million is available, but the window closes on Feb. 28, 2011. 
• Applicants should note that the Oregon Department of Energy amended 

existing rules to update the processing criteria and implement the 
monetary cap for the business energy tax credit.   

• The changes, which went into effect in November, include:  
o a cap for renewable energy facility pre-certifications; 
o a system to prioritize renewable energy projects; 
o an application procedure for transferring the BETC to a 

passthrough partner; 
o a revised final certification process; 
o a revised Tier III application review procedure; 
o a revised procedure regarding reallocation of credits; and 
o amended criteria on determining eligibility for Tier II and Tier III 

credits. 
• For more information about these project categories, dates of the 

application periods, or for other questions about the BETC program, 
please call my colleague Nicolo Pinoli in our Portland, Oregon office. He 
can be reached at (503) 241-6499.  

 

http://www.novoco.com/podcast
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 

Rand Paul Attacks the LIHTC  
• Late last month, newly elected Kentucky Senator Rand Paul introduced 

$500 billion in proposed spending cuts to be enacted over one year.  
• As America faces unprecedented budget deficits, proposals to cut 

spending, raise revenue and reduce federal tax expenditures are going to 
be an ongoing focus of attention.  

• Senator Paul describes the proposal as rolling back to 2008 levels and 
eliminating the most wasteful programs.  

• Among the programs he slates for elimination, is HUD, which Senator 
Paul says is beyond the constitutional role of the federal government.  

• In a document describing his proposals, Senator Paul also criticizes the 
low-income housing tax credit.  

o He incorrectly claims the structure of the tax credit encourages 
projects to focus on particularly low-income areas, thereby 
exacerbating the concentration of poverty. 

o At the same time, he claims the tax credit is allocated to areas 
where few housing affordability problems exist, which is another 
erroneous assertion.  

o And finally, Senator Paul incorrectly claims that the LIHTC program 
does nothing to facilitate its goal of lower rents. 

• In a blog posting last week, I refuted these criticisms and 
misrepresentations of the low-income housing tax credit.  

• To read that rebuttal, go to Novogradac.wordpress.com.  
• A few interesting points to note:  

o Senator Paul’s criticisms of the tax credit are included in the section 
of his description document that calls for the elimination of calling 
for HUD’s elimination, even though HUD has no direct jurisdiction 
over the low-income housing tax credit.  

o And, as far as I can tell, the language of the legislation he proposes 
doesn't actually repeal the LIHTC. 

• Now, while these claims are easy enough to disprove, the important 
takeaway for affordable housing professionals is to be prepared to counter 
these kinds of inaccuracies, lest the isolated misconception becomes the 
common opinion.  

• To that end, I encourage listeners to check out some of the advocacy tools 
that have been created by the Housing Advisory Group to communicate 
the LIHTC program’s economic benefits to lawmakers.  

• For links to those tools, go to www.bostoncapital.com and click on About 
Boston Capital and then click on Industry Advocacy.  

• You can also send an email to CPAs@novoco.com and we’ll send you the 
links directly.  

 
 

http://www.novoco.com/podcast
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California Freezes Bond Programs 
• Last week the California Department of Housing and Community 

Development (HCD) cancelled all open and unawarded notices of funding 
availability for Proposition 46 and 1C.  

• The HCD says the move is a result of Gov. Jerry Brown’s proposed state 
budget, which would freeze general obligation bond-funded programs.  

• The HCD says it will not offer any new NOFAs for the following programs 
until further notice:  

o Multifamily Housing Program;  
o Multifamily Housing Program Supportive Housing Component;  
o Homeless Youth;  
o Governor’s Homeless Initiative;  
o CalHome Development Project Loan; and  
o Housing Related Parks.  

• HCD says that properties that have already received awards will not be 
affected by the freeze. Additional information about this freeze is provided 
in a memo from HCD that can be found online at 
www.taxcredithousing.com.  

 
TOD in HI 

• Last month the Hawaii Housing and Finance Development Corporation 
sent a report to the state legislature that examines the feasibility of 
developing single-room occupancy, or SRO, dwellings in transit oriented 
developments.  

• The housing finance agency completed the report pursuant to Senate 
Concurrent Resolution No. 93, which requested that the agency examine 
SRO buildings as a way to alleviate the affordable housing shortage.  

• The resolution required the HFA to present the report to the 2011 
legislature. 

• At present, a 20-mile elevated rail transit project is underway to connect 
West Oahu with downtown Honolulu. The Honolulu High-Capacity Transit 
Corridor Project will provide rapid transit in a highly congested travel 
corridor.  

• In the report, the housing finance agency provides a brief history of SROs, 
identifies the target population and defines the units as required to meet 
Hawaii’s building codes.  

• The housing finance agency discouraged building SROs in transit-oriented 
developments for several reasons, including: 

o a lack of funding available to subsidize SRO operational costs, 
o difficulty obtaining community acceptance of SRO projects, and  
o a lack of political will or significant public policy focus on promoting 

and financing SRO development over other types of affordable 
housing in transit oriented districts.  

• The report concludes that rather than building SROs, the state should 
consider building studio apartments near transit.  

http://www.novoco.com/podcast
http://www.taxcredithousing.com/
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HISTORIC TAX CREDIT NEWS 
 
President Obama Announces “Better Buildings Initiative” 

• Last week, President Barack Obama announced a Better Buildings 
Initiative designed to make commercial buildings 20 percent more energy 
efficient over the next decade. 

• The initiative aims to achieve this goal by catalyzing private sector 
investment using incentives to upgrade commercial and municipal 
buildings.  

• As part of the initiative, the White House announced that the president’s 
fiscal year 2012 budget will propose reforming the current tax deduction 
for energy efficient commercial building upgrades under Internal Revenue 
Code Section 179D by converting it to a more generous income tax credit.  

• If enacted, this change could be beneficial for the rehabilitation of historic 
buildings because if the current tax deduction is converted to a tax credit, 
a much broader segment of the market would be able to take advantage 
of it, such as real estate investment trusts.  

• In addition, reports indicate that the tax credit would be restructured to 
reward companies for performance improvements, so the credit amount 
would be based on the actual energy improvements made in a specific 
building.  

• The administration says this change could result in a ten-fold increase in 
commercial retrofits. 

• Links to more information about this announcement can be found online at 
www.historictaxcredits.com.   

 
Historic Boardwalk Hall LLC Historic Tax Credit Case Update  

• As listeners will recall, in recent weeks we discussed the Historic 
Boardwalk Hall case, in which the IRS asserted that: 

• the transaction was a sham,  
• that the investor was not a partner in the partnership that claimed the tax 

credits and  
• that the partnership that claimed the historic tax credits did not own the 

property for which the tax credits were claimed. 
• The IRS lost on all counts, and the court ruled that the taxpayer was 

entitled to claim the tax credits. 
• We are now awaiting to hear if the IRS will appeal the court’s ruling. 
• In the meantime, for those who want more details on the case, we have 

posted the legal briefs filed in support of the IRS’s and the taxpayer’s 
position at the Novogradac Historic Tax Credit Resource Center.  

• We’ve also posted a YouTube video summarizing the key points of the 
case. Go to YouTube and search “Novogradac” to locate the summary. 

• Simply go to www.historictaxcredits.com, click on HTC on the task bar and 
then click on Court Rulings on the drop down bar. 

http://www.novoco.com/podcast
http://www.historictaxcredits.com/


Novogradac Report on Tax Credits 
Summary: February 8, 2011 

 

11 
www.novoco.com/podcast 

©Novogradac & Company LLP 2011 

 
The National Historic Tax Credit Conference Super Bowl Giveaway 

• In watching the Super Bowl, one ad became my instant favorite.  
• Next week I will announce which ad is my favorite. 
• Novogradac & Company will award free registration  for the National 

Historic Tax Credit Conference in Cleveland, Ohio April 7-8 to the first 
person to correctly guess my favorite ad. 

• Send your guess to CPAs@novoco.com or to me directly at 
michael.novogradac@novoco.com.  

• Tune in next Tuesday for the results. 

http://www.novoco.com/podcast
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