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In this week’s Tax Credit Tuesday Podcast, Michael J. Novogradac, CPA, will start with a brief 

update on efforts to prevent another government shutdown, as a tentative agreement was 

reached last night. From there, he shares an overview of two important upcoming IRS and 

congressional hearings, an update on potential infrastructure financing reform and a brief tidbit 

on a recent summary judgement ruling in a low-income housing tax credit disparate impact 

case. He closes with opportunity zones news from New York and low-income housing tax credit 

news from California. 
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1. General News (01:20-15:38) Pages 2 – 6    

a. Government Shutdown (01:20-03:37) 

b. Opportunity Zones Hearing (03:38-07:18) 

c. Calabria Hearing (07:19-11:50) 

d. Infrastructure Reform (11:51-13:11) 

e. LIHTC Lawsuit Dismissed (13:12-15:38) 

2. Other News (15:39-16:56) Page 7 

3. Related Resources Page 8 
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 GENERAL NEWS 

Government Shutdown 

 This is going to be a busy week in Washington, D.C. 

 The House of Representatives added two days to its schedule this week to prepare for 

Friday’s funding expiration.  

 The House was previously only scheduled to meet Monday through Wednesday of this 

week. 

 However, House Majority Leader Steny Hoyer announced that the House would be in 

session all five weekdays this week. 

 He added Thursday and Friday to the calendar. 

 Now House leaders are preparing to address the stopgap funding bill that was enacted 

Jan. 25 and temporarily ended a 35-day partial government shutdown. 

 Hoyer’s announcement that the House would be in session through Friday also came 

with a warning. 

o If the House does not complete action on fiscal year 2019 appropriations by this 

Friday, then votes may occur in the House over the weekend. 

o He basically told House members to take care of business now or e lse they’ll 

work through the weekend. 

 Now the 35-day government shutdown was the longest in history and it was due to 

disagreement over President Trump’s demands for border wall funding. 

 However, Tennessee Rep. Chuck Fleischmann told Fox News last week that the 

chances for another shutdown are nil or next to nil. 

 Rep. Fleischmann is a member of the bipartisan House-Senate conference committee 

that’s responsible for negotiating a deal on border security and funding the government 

past this Friday. 

 He said there’s no appetite on either side of the aisle or in either chamber for another 

partial government shutdown. 

 It’s also important to remember that extenders may be added to the spending deal.   

 Now there’s a slim chance, as part of that, that an expansive extenders package could 

include a minimum 4 percent low-income housing tax credit (LIHTC), as well as a new 

markets tax credit (NMTC) extension and other provisions. 

 Once again, that’s slim, but it’s still a possibility. 

 Now as noted earlier, a tentative agreement was reached last night, Monday, Feb. 11, 

according to Sen. Richard Shelby, as well as other sources.  

 Now it’s unclear if President Trump will agree to the deal, though most suggest he will.   

 I will send out a tweet once we hear from President Trump – Tweet may go out before 

you listen to this podcast – or actually I may simply need to retweet one of POTUS’s 

tweets. 

Opportunity Zones Hearing 

 This is certainly a busy week in DC. 

 In addition to the funding deadline this Friday, this Thursday is another one to mark on 

your calendar. 

 Aside from it being Valentine’s Day, there are two key hearings that are significant for 

community investment and housing finance. 
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 The IRS is scheduled to hold its first public hearing on investing in qualified opportunity 

funds.  

 I am in D.C. to speak at the hearing, along with my partner John Sciarretti. 

 We’re speaking on behalf of Novogradac’s Opportunity Zones Working Group.  

o I’ll live tweet the hearing. 

 Now the hearing was originally scheduled for Jan. 10, but it had to be postponed 

because of the government shutdown.  

 This week’s hearing will allow stakeholders to comment on the proposed regulations that 

Treasury released last October. 

o Those proposed regulations clarify a number of items, including what gains 

qualify for deferral under the opportunity zones incentive and which taxpayers 

and investments are eligible. 

o Now as of earlier this week, as of Sunday, there were 21 scheduled speakers. 

o You can go to our Opportunity Zones Resource Center at 

opportunityzonesresourcecenter.com to see the list of scheduled speakers and 

the letters that they submitted asking to speak, which includes the topics that the 

speakers intend to address. 

 Now also weighing in on the Treasury reg writing process were Democratic Sens. 

Michael Bennet of Colorado and Chris Coons of Delaware.   

 They sent Treasury Secretary Steven Mnuchin a letter last week requesting stricter 

guidance for opportunity zones investments. 

 Now in the letter, Bennet and Coons expressed concern that Treasury regulations called 

for excluding land value from the substantial improvement test.  

o At least with respect to purchases of land and building together.  

o They said that Treasury should reconsider this full exclusion, and they suggest a 

revised rule could fully include the value of the land or include a percentage of 

the value of the land, say 50 percent, for example  

 Now Bennet and Coons also call for the “substantially all” thresholds to increase from 

the Treasury’s proposal of 70 percent of a business property to 85 percent. 

o Now they suggest, the senators do, that this would align the test more closely 

with the NMTC. 

o However, they are incorrect. 

o And that’s because the NMTC isn’t a straight 85 percent test. 

o Its properties 85 percent of 50 percent or 85 percent of 85 percent test.  

 So it wouldn’t align it more closely.    

o The Opportunity Zones Working Group, you may recall, called for a higher test, a 

90 percent in the Zone rule for rental real estate only and not operating 

businesses. 

o But the Opportunity Zones Working Group also called for retaining the 70 percent 

qualified opportunity zone business property rule. 

 I apologize for all the legalese there, but I wanted to be exact and show the comparison.  

 Now we get asked quite frequently regarding when to expect the second tranche of 

opportunity zones guidance.   

 Well my best guess, and it is just that, it’s a guess, is that shortly after the hearing this 

Thursday, that the second tranche of regulations will go to OIRA, so the department of 

management and budget can review the proposed regulations, and then those 

regulations will be there at OIRA for a few weeks. 

https://www.novoco.com/resource-centers/opportunity-zones-resource-center
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 Novogradac will send a free industry alert email when the next set of OZ regulations are 

sent to OIRA and then when OIRA releases them back to Treasury and of course, when 

Treasury releases them to the public. 

 And if you haven’t done so already, you can sign up for Novogradac industry alerts. 

o They’re free. 

 I’ll tweet a link to the subscription center. 

Calabria Hearing 

 So I said there were two important hearings this Thursday. 

 I mentioned already the Opportunity Zones hearing. 

 Well the other hearing is in the Senate Banking Committee, and that’s to consider the 

nomination of Mark Calabria as director of the FHFA—that is the Federal Housing 

Finance Agency. 

 President Trump nominated Calabria for the post last December. 

 Calabria is currently the chief economist for Vice President Mike Pence.  

 Calabria’s past roles include serving as a senior staff member for the Senate Banking 

Committee for seven years, where he helped draft the statute that created the FHFA. 

 He was also a deputy assistant secretary for regulatory affairs at HUD under President 

George W. Bush. 

 He also worked at the Harvard Joint Center for Housing Studies, the National 

Association of Home Builders as well as the National Association of Realtors. 

 Now if confirmed as FHFA director, Calabria would oversee the regulation of Fannie 

Mae and Freddie Mac as well as the federal home loan banks. 

 The big question is what Calabria’s leadership could mean for housing finance reform 

and the future of Fannie and Freddie.  

o Both government sponsored entities have been under conservatorship since 

2008. 

 The Trump administration has made it clear that it aims to take the government 

sponsored enterprises out of conservatorship. 

 And as I’ve mentioned in the podcast over the past couple of weeks, an FHFA 

spokesperson said that acting FHFA director Joseph Otting discussed with staff the idea 

of releasing a plan to take Fannie and Freddie out of conservatorship.  

 The White House though last week released a statement saying it would work with 

Congress to end conservatorship and advance housing finance reform.  

 So where does Calabria stand on the issue?  

 Calabria has been an outspoken critic of Fannie and Freddie’s continued 

conservatorships for years. 

 In 2012, Calabria wrote a blog post for the CATO Institute—the Center for Monetary and 

Financial Alternatives. 

o Calabria wrote that he has been advocating that Fannie Mae and Freddie Mac be 

placed into receivership ever since 2008.  

o Receivership is essentially an administrative bankruptcy.  

o Calabria, by the way, worked on the receivership language in the Housing and 

Economic Recovery Act of 2008, or HERA, as a senior staff member of the 

Banking Committee. 

o Calabria said that the fundamental difference between receivership and the 

current conservatorship is the ability to impose losses on creditors. 
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 In 2015 Calabria also co-wrote a working paper for the CATO Institute on how the 

conservatorships of Fannie and Freddie violate the Housing and Economic Recovery Act 

of 2008 and established insolvency principles. 

 Now in the working paper, Calabria wrote that HERA does not allow a permanent 

conservatorship in which companies are generating billions of dollars in profits, but their 

assets are continually being stripped down to zero when Treasury has been repaid 

billions of dollars more than its funding to the companies. 

 Still, the likelihood of housing finance reform and what it looks like will largely depend on 

the political appetite for making changes leading up to a presidential election year.  

 I will note that Senate Banking Committee Chairman Mike Crapo of Idaho and House 

Financial Services Committee Chairwoman Maxine Waters of California have very 

different visions of housing finance reform.  

 Also don’t forget that the fate of Fannie Mae’s and Freddie Mac’s LIHTC equity 

investment, the Housing Trust Fund and the Capital Magnet Fund are at stake with the 

Calabria nomination. 

 Now I’ll share details of Calabria’s Senate hearing in next week’s podcast. 

 The Senate Banking Committee will feature, by the way, a live video stream of the 

hearing on the committee’s website. 

 The hearing is this Thursday at 10 a.m. Eastern time. 

o The same time as the Opportunity Zones hearing, which won’t be live streamed, 

as far as I know.  

 Now if you tune in to the live stream, I invite you to share your housing finance reform 

insights with us. 

o Send me an email at CPAs@novoco.com or tweet your thoughts and tag me.  

o My handle is @Novogradac. 

 Now it’s worth noting, also, that Treasury Secretary Mnuchin told CNBC last week that if 

Congress fails to act on housing finance reform that Treasury would move forward on its 

own with administrative reform. 

Infrastructure Reform 

 Now staying on the subject of reform, an issue that both Democrats and Republicans 

want to make a priority in the current Congress is infrastructure reform. 

 As noted earlier, the White House released a $1.5 trillion infrastructure proposal last 

year. 

o House Democrats had released their own $1 trillion proposal.  

 Now with bipartisan agreement on the need for infrastructure investment, questions 

remain over what infrastructure reform would look like and how we would pay for it. 

 Now President Trump renewed his call for infrastructure reform in last week’s State of 

the Union address. 

 He said he’s eager to work with Congress on legislation to deliver new infrastructure 

investment. 

 On a related note, a coalition of trade groups last week sent a letter to congressional 

leaders encouraging them to work together on a bipartisan infrastructure investment 

package. 

 The groups urged Congress to encourage public-private partnerships to drive more 

investment into infrastructure. 

mailto:CPAs@novoco.com
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 Also worth noting, the Move America Act of 2019 is one way to achieve that goal of 

public-private partnerships, as it features infrastructure tax credits and would expand 

tax-exempt private activity bonds. 

 I’ve included a copy of the letter in today’s show notes  and also I’ll tweet out a link. 

LIHTC Lawsuit Dismissed 

 Let’s switch gears now and turn to the courts. 

 The U.S. District Court in Texas last week issued a summary judgement to dismiss a 

lawsuit that alleged that the Low-Income Housing Tax Credit program perpetuates racial 

segregation. 

o Now the lawsuit was filed by Inclusive Communities Project Inc., or ICP, against 

the Treasury Department and the Office of the Comptroller of the Currency, or 

OCC. 

 ICP sued the Texas Department of Housing and Community Affairs, as you may recall. 

 In 2015 the Supreme Court ruled that claims of disparate impact are cognizable under 

the Fair Housing Act. 

o Disparate impact claims are made when practices adversely affect a protected 

group, whether or not that was the intent. 

o But the Supreme Court also ruled, back in 2015, that the plaintiff must prove that 

the defendant’s policies caused the disparity. 

o Ultimately, a lower court rejected ICP’s lawsuit because it couldn’t prove, ICP 

Couldn’t prove, that Texas Department of Housing and Community Affairs’ 

policies were responsible for any disparity. 

 The Supreme Court ruling from 2015 was important, because it established that intent 

was not necessary in cases of discrimination. 

o That decision led to many states re-evaluating their qualified allocation plans, to 

ensure there wasn’t unintentional discrimination encouraged. 

o Disparate impact theory also can be a crucial tool for developers fighting NIMBY 

opposition. 

 Now ICP filed this suit that was recently ruled on, that alleged that Treasury and OCC 

were responsible for policies that lead to discrimination. 

 Now Treasury oversees the LIHTC program, at least in part, and the OCC oversees the 

banks that make about 85 percent of LIHTC investments in the nation. 

o Or at least that’s what was suggested in the lawsuit – it may not be quite that 

large. 

 We don’t know yet if ICP is going to appeal the decision, but there are some possible 

repercussions. 

 Bearing in mind that the court ruling was a summary judgment in favor of Treasury and 

the OCC and dismissing the lawsuit from ICP. 

 Now in terms of possible repercussions, the most important is that Treasury will not need 

to adopt more specific guidance on the administration of the Low-Income Housing Tax 

Credit program. 
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OTHER NEWS 

 Now before closing the podcast, I wanted to touch on two news items. 

 First, out of New York, two state senators have introduced legislation to eliminate the 

state income tax incentives for investments in opportunity zones. 

o Now this bill would only apply to corporations. 

o The bill operates by re-characterizes investment income as business income, 

and as a consequence, that business income would be subject to state tax. 

o Now the legislation was assigned to the Senate Budget and Revenue 

Committee. 

o We’ll provide updates in future podcasts and on Twitter as the legislation 

advances, if it does.  

 Now turning to California and LIHTCs, the Tax Credit Allocation Committee last Friday 

posted a re-syndication questionnaire memo. 

o This memo applies to LIHTC allocatees that are requesting a new reservation of 

tax credits. 

o The questionnaire must be completed when submitting a re-syndication 

application. 

o Now that California has this out, you can look for other states who potentially look 

to California and adopt a similar rule. 

o Now if you have any questions on re-syndication requirements, please contact a 

Novogradac partner near you or email cpas@novoco.com. 
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