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In this week’s Tax Credit Tuesday Podcast, Michael J. Novogradac, CPA, shares news about 

the status of tax extenders and what that could mean for the need to extend 2018 returns . He 

also talks about financing infrastructure reform and details about released utility allowance 

regulations for low-income housing tax credit properties. From there, he has a brief update on 

what the confirmation of a new IRS chief counsel means for future tax regulation. He also 

touches on an upcoming affordable housing hearing that could spotlight the Affordable Housing 

Credit Improvement Act, a low-income housing tax credit bill that could be reintroduced soon. 

After that, he discusses how the White House fiscal year 2020 budget proposal could propose 

cutting HUD and USDA housing program funds. He also has some announcements from HUD 

on the inclusion of Section 202 contracts in the Rental Assistance Demonstration program and 

the expected announcement of Housing Trust Fund allocations. He closes with some state 

news regarding opportunity zones as well as the low-income housing tax credit. 
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GENERAL NEWS 

Tax Extenders and Disaster Relief 

 Now starting with legislative news, last week was a big week for tax extenders. 

 Last Thursday, Senate Finance Committee Chairman Chuck Grassley of Iowa and 

Ranking Member Ron Wyden of Oregon introduced a tax extenders package. 

 This bipartisan legislation would retroactively extend through the year 2019 tax 

provisions that expired in 2017 and those that expired in 2018. 

 Now the bill would also provide disaster relief for taxpayers affected by certain disasters 

in 2018. 

 On the extenders front, the bill would extend 29 expired provisions. 

 Those includes two energy provisions: 

o The Section 45L credit for energy efficient homes and 

o The Section 179D energy-efficient commercial buildings deduction.  

 Now Section 45L provides a tax credit of up to $2,000 for the construction of qualifying 

energy-efficient homes. 

 Energy-efficient units are often a criteria for low-income housing tax credit (LIHTC) 

awards. 

o And so LIHTC developments are typically good candidates for meeting the 

Section 45L energy-efficiency requirements. 

o However, Section 45L credits do reduce LIHTC eligible basis, so we typically see 

45L credits in properties with excess LIHTC eligible basis. 

o Now I should point out that the Affordable Housing Credit Improvement Act that 

is expected to be reintroduced soon, does contain a provision to allow 45L 

credits to be added to LIHTC properties without reducing eligible basis. 

 However, developers sometimes overlook these energy-efficient incentives, particularly 

because their short-term authorization makes it difficult for developers to monitor and 

plan for the incentives. 

 Now taxpayers will likely need to extend their 2018 returns, if they’re eligible for these 

credits, to see if the tax extenders bill does pass, such that the credits can be claimed on 

their filed returns. 

 Now both Sens. Grassley and Wyden acknowledged the challenges of planning for 

short-term tax provisions that constantly expire and then need to be extended. 

 In introducing the tax extenders bill last Thursday, Chairman Grassley compared the 

cycle of repetitive short-term extensions to the movie, “Groundhog Day.”  

o Now that’s a movie reference I’m sure many of you, if not all of you, know. 

o “Groundhog Day” is the Bill Murray movie about a man who has to relive the 

same day over and over again until he gets it right. 

o Chairman Grassley said that just as the “Groundhog Day” character wants to 

stop living the same day over and over again, so should Congress want to break 

the cycle of short-term extensions. 

 But, Chairman Grassley said that the right thing to do now is to extend already expired 

provisions for the years 2018 and 2019. 

 He said that the 2018 tax filing season is underway and taxpayers affected by the 

expired provisions need a resolution so they can file their returns. 



Summary: March 5, 2019 
 

 Grassley said that industries made business decisions last year based on the 

reasonable expectation that Congress would extend the expired provisions, as Congress 

had done in the past. 

 He said that taxpayers who did what Congress encouraged them to do through the 

expired tax incentives should not be retroactively punished.  

 That said, all tax bills must originate in the House. 

 Democratic Senate Finance Committee member Ben Cardin of Maryland said he 

expects that the Senate tax writers will use the Grassley-Widen bill as a starting point for 

discussions and that the bill is not necessarily the final version of the legislation.  

 So, where do extenders stand in terms of timing? 

 While Sens. Grassley and Wyden want speedy passage of tax extenders, their tax-

writing counterparts in the House though, have a different approach. 

 House Ways and Means Committee Chairman Richard Neal appears to prefer 

considering the tax bill through regular order.  

o That means a hearing, a markup and revenue estimates. 

 Now Tax Notes reported that Chairman Neal plans to hold tax extenders hearings this 

month, but no dates have been scheduled yet, or at least at the time of this recording. 

 Now for our policy-minded listeners, the big question with tax extenders is whether the 

cost of extending the expired provisions needs to be offset, needs to be paid for. 

 Chairman Grassley said he’s as concerned about the deficit and budget as anyone.  

o But, he said that there’s bipartisan precedent for treating temporary tax policy 

extensions like annual spending policy extensions. 

o Neither extension is offset. 

 The House, though, does have a pay-as-you-go or PAYGO rule that requires funding 

offsets of legislation that increases the deficit. 

 And you can pay for it through spending cuts or increasing revenue. 

 The PAYGO rule can be waived by the House Rules Committee with a full House vote. 

 Now whether House leaders will choose to go that route remains to be seen. 

 I’ll keep you updated on the status of extenders in future podcasts.  

 In the meantime, you can read more about the Grassley-Wyden extenders bill on our tax 

extenders page. 

o We posted the bill text, bill summary, as well as a press release. 

 I will include links in today’s show notes and will also tweet them out. 

Infrastructure Hearing 

 Now, let’s talk about infrastructure investment, another bipartisan priority.  

 The House Ways and Means Committee will hold a hearing on infrastructure reform 

tomorrow morning. 

 The hearing is called, “Our Nation’s Crumbling Infrastructure and the Need for 

Immediate Action.” 

 The list of invited witnesses includes the Democratic and Republican leaders of the 

House Transportation and Infrastructure Committee: 

o Chairman Peter DeFazio and Ranking Member Sam Graves. 

 The Ways and Means Committee did ask for public comment on infrastructure reform.  
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 And I do expect affordable housing and community development advocates will submit 

comments, making the case for why affordable housing and community development 

investments are critical to infrastructure.  

 Now written comments can be emailed to the committee for consideration before the 

close of business on Wednesday, March 20.  

 Now I’ll include the committee submission email address in today’s show notes.  

 Meanwhile, the House Transportation Committee also held an infrastructure hearing 

earlier this month. 

 During that hearing, former Transportation Secretary Ray LaHood told fellow lawmakers 

that he thinks that if an infrastructure package does not happen this year, there won’t be 

one until after the presidential campaign. 

 Now for his part, Vice President Mike Pence promised a gathering of governors last 

month that Congress would pass “historic” infrastructure legislation by next year.  

 Now time will tell if Vice President Pence is right. 

 Now for the latest information on infrastructure reform, be sure to check out the 

dedicated infrastructure tax credit page on the Novogradac website. 

o This page has legislation, proposals, research, reports and other resources. 

o You can learn more about the infrastructure tax credit proposal that’s included in 

the Move America Act of 2019 on this webpage.  

 Also, consider joining our Federal Infrastructure Tax Credit Working Group. 

o This group, hosted by Novogradac, provides input on the design and 

implementation of a federal infrastructure tax credit. 

 I’ll include links to the infrastructure page and working group page in today’s show notes 

and I’ll tweet them out. 

IRS Utility Allowance Regulations 

 Now in affordable housing regulatory news, the IRS published its final utility allowance 

regulations for LIHTC properties. 

o The notice was in Monday’s Federal Register. 

 Now these final regulations are similar to the temporary rules that have been in place 

since the year 2016. 

o Interestingly, those temporary regulations came out March 3, 2016, three years 

ago Sunday. 

 Not a coincidence because temporary regulations have a life of about 

three years.  

o Now property owners have been following these regulations since the temporary 

rules came out three years ago. 

o So, these final regulations make those rules official and indefinite.  

 Now as you know, those regulations addressed how to handle situations in which 

tenants are charged for actual consumption of utilities, but pay the property owner 

directly as opposed to paying a third-party utility provider. 

o Now the property owner then pays the utility company. 

o Now specifically under the rules, the unit must be submetered, so that the 

charges are based on actual consumption. 

o The regulations say that those utility charges are treated as if they were paid to 

the utility company, rather than as part of rent. 
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 This is even though the payment passes through the building owner.  

 Now in addition, the final regulations extend the same principles to renewable energy 

that’s not purchased from a utility company. 

o In that case, those charges are also not part of the rent, if the rent is reduced by 

an appropriate utility allowance. 

o Now they are considered tenant utility payments. 

o Now the final regulations say that the owner’s charge can’t be higher than the 

highest rate at which the tenant could obtain energy from the local utility 

company, based on their published rates, 

o The owner also does not need to own the source of energy. 

 Now there are a fair number of LIHTC property owners who get solar or wind power from 

non-utilities. 

 Now, it is clear that fees that are within the constraints of the regulations that they do 

collect do not count as rent. 

 Now I suspect you have questions about this, and if you do, I encourage you to contact 

my partner Thomas Stagg in our Seattle office. 

IRS Chief Counsel 

 Now, let’s turn to staffing at the Internal Revenue Service. 

 A new key figure in administering federal tax laws has officially been confirmed.  

 The Senate has confirmed Michael Desmond as IRS chief counsel and assistant general 

counsel at Treasury. 

 The Senate last week confirmed Desmond as the top lawyer for the IRS with a vote of 

83 in favor to 15 against. 

 Now the vote comes two years after William Wilkins left office as IRS chief counsel.  

o Since then, William Paul has been filling in as acting chief counsel on an interim 

basis. 

 Now Desmond was nominated for the post in March of 2018 and was approved by the 

Senate Finance Committee in August. 

 Now among other responsibilities, the chief counsel oversees the lawyers who write tax 

regulations, rulings and other guidance. 

 In other words, Desmond will be a central figure in the administration of the new laws 

under tax reform. 

 Now Desmond has experience serving both in government roles and in the private 

sector serving clients. 

 Desmond served as a trial attorney in the tax division at the Department of Justice. 

 He also served as tax legislative counsel for Treasury’s office of tax policy. 

 And most recently, he ran his own law firm, representing clients before the IRS, state tax 

authorities and in court proceedings. 

 We look forward to working with Chief Counsel Desmond in drafting and interpreting tax 

guidance.  

Affordable Housing Production Hearing 

 Next, let’s discuss a hearing that’s scheduled for this week that will be on stakeholder 

perspectives of affordable housing production.  
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 Now the hearing is this Thursday morning. 

 It’s at the House Appropriations Committee’s Subcommittee on Transportation, Housing 

and Urban Development and Related Agencies. 

 That’s the subcommittee with jurisdiction over HUD. 

 Now this subcommittee does not have jurisdiction over the LIHTC, because that’s a tax 

provision.  

 But I suspect that the LIHTC and the pending reintroduction of the Affordable Housing 

Credit Improvement Act will be a focus of the hearing. 

 The scheduled list of witnesses for the hearing should provide a good cross-section of 

stakeholders’ perspectives from the national, state and local levels. 

 Now, who is scheduled to speak? 

 Well, we have:  

o Ellen Lurie Hoffman of the National Housing Trust,  

o Scott Farmer of the North Carolina Housing Finance Agency and 

o Anthony Scott of the Durham Housing Authority. 

 I’ll report back on what was discussed at the hearing in next week’s podcast. 
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OTHER NEWS 

 Now in other funding news, the White House, we understand, plans to propose cutting 

non-defense discretionary funds by 5 percent in its fiscal year 2020 budget proposal. 

 With this includes HUD and USDA housing programs. 

o Now this is according to an op-ed written by Office of Management and Budget’s 

Acting Director Russ Vought.  

o No further details of the proposal were provided and Vought did not cite a 

baseline for the cuts. 

o But he did say that the proposal would adhere to spending caps imposed by the 

Budget Control Act of 2011. 

o Now cuts to HUD funding would be detrimental, as you know, to vulnerable 

households who depend on HUD assistance. 

o Now the administration’s budget request is expected in March. 

 Now meanwhile, HUD did post a couple of notices last week that listeners might need to 

consider. 

o First, there’s a notice for a draft section for HUD’s Rental Assistance 

Demonstration program that addresses the upcoming inclusion of Section 202 

project rental assistance contracts or PRACs. 

 Now as you may recall, Section 202 supportive housing for the elderly 

was authorized in the fiscal year 2018 omnibus appropriations law to be 

included in RAD. 

 This happened last year. 

 Now HUD is seeking feedback on the draft section and RAD participants 

may be interested in commenting. 

 The deadline for commenting is next Tuesday, March 12. 

o Now HUD also released a notice with instructions on when state agencies need 

to submit allocation plans for various programs, including plans for the 2019 

national Housing Trust Fund allocations. 

 Housing Trust Fund allocations are used to build, preserve, rehabilitate 

and operate affordable housing for low-income households. 

 HUD expects to announce each state’s 2019 Housing Trust Fund 

allocations in April. 

 Now this, of course, is assuming that the transfer of those allocations 

from Fannie Mae and Freddie Mac to HUD isn’t blocked by the Federal 

Housing Finance Agency director, either acting director Joseph Otting or 

nominee for permanent director Mark Calabria, if Calabria is confirmed. 

o Now both HUD notices are in today’s show notes. 

 Now let’s turn to state news. 

 We have some interesting items to share with you on legislation concerning opportunity 

zones. 

 Now we’ve seen several states introduce legislation to conform state income tax law to 

the federal opportunity zones incentive. 

 Now conforming to the federal law could help facilitate more opportunity zones 

investments in underserved communities in the conforming states. 

 In Texas, for example, a bill was introduced in the state legislature to go even farther, to 

create a tax credit for businesses that invest in opportunity zones. 



Summary: March 5, 2019 
 

o The legislation would create a 25 percent tax credit or a 25 percent tax refund for 

expenses to build and for equipment used in an opportunity zone. 

 Now similar legislation is also working its way through the legislature in Maryland.  

o The Maryland legislation would add opportunity zones to the areas eligible for 

several state tax credits and other incentives. 

 Meanwhile, in the state of Arkansas, a bill to conform the state tax code to the federal 

opportunity zones incentive has become law. 

o Arkansas capital gains provisions for state income tax liability now mirror the 

federal provisions. 

 And in nearby Mississippi, similar legislation died in committee. 

o What does this mean? 

o Well Mississippi state tax law doesn’t conform to the federal tax code concerning 

opportunity zones as we record this podcast.  

 And then finally, in some non-opportunity zones state-level news, the California Tax 

Credit Allocation Committee last week released its final regulations for LIHTC properties 

that were affected by the partial government shutdown. 

o These revisions concern properties that had committed to complete financing 

within a designated period of time and got maximum scoring by making that 

commitment. 

 This relates to the second round of 2018 allocations. 

o Those properties that were affected by the government shutdown now have an 

additional 60 days to complete their financing. 

o Now if you have any questions about this, contact a Novogradac partner near 

you. 
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