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In this week’s Tax Credit Tuesday podcast, Michael J. Novogradac, CPA, reveals the new 

release date for President Obama’s fiscal year 2014 budget and a recent Senate Budget 

Committee hearing on tax expenditures. In historic tax credit news, he discusses a chief counsel 

memorandum in which the Internal Revenue Service supports the appellate court’s Historic 

Boardwalk Hall decision and an Alabama bill that would create a state historic tax credit. In low-

income housing tax credit news, he discusses California’s FY 2013 income limits and its new 

Hold Harmless policy. In renewable energy tax credit news, he covers a letter from a bipartisan 

group of senators who have asked the IRS to clarify the production tax credit rules and shares a 

report that the IRS has set an internal deadline of March 31 to clarify “begin construction.” In 

new markets tax credit news, he discusses the CDFI Fund’s February Qualified Equity 

Investment Issuance report. 

  

 
Summaries of each topic:  

1. General News (2:26 – 5:44) Page 2 

2. Historic Tax Credits (5:45 – 12:57) Pages 3-4 

3. Low-Income Housing Tax Credits (12:58 – 16:17) Page 5 

4. Renewable Energy Tax Credits (16:18 – 17:45) Page 6 

5. New Markets Tax Credits (17:46 – 19:52) Page 7 

 

 

Editorial material in this transcript is for informational purposes only and should not be 

construed otherwise. Advice and interpretation regarding tax credits or any other material 

covered in this transcript can only be obtained from your tax adviser.  

 

© Novogradac & Company LLP, 2013. All rights reserved. Reproduction of this publication in 

whole or in part in any form without written permission from the publisher is prohibited by law. 

For reprint information, please send an email to cpas@novoco.com.  

  



Summary: March 12, 2013 
 

GENERAL NEWS 
 
Obama Budget to be Released April 8 

• Last week The Hill reported that the Obama administration is now scheduled to release 
its fiscal year 2014 budget proposal on April 8, citing congressional sources.  

• This is more than two months late; by law the president is required to submit the 
proposal the first Monday in February.  

• The White House has attributed the delay to the budget uncertainty related to the fiscal 
cliff, sequestration and the continuing resolution that expires March 27. 

• The administration’s proposal usually marks the start of the annual budget process, but 
The Hill reports that House Budget Committee Chairman Paul Ryan and Senate Budget 
Chairwoman Patty Murray are planning to release their 2014 budget proposals this 
week. 

• In related news, The Hill also reports that President Obama is aiming to reach 
agreement by the end of July on grand bargain to reduce the deficit,  

• The timeline is said to intentionally coincide with the next estimated expiration of the 
debt ceiling. 

• The debt ceiling is likely to be reached in May, but then through extraordinary measures, 
Treasury will be able to extend the debt ceiling through June or July, which makes July 
the next key date in the debt ceiling debate. 

• I also note that in the context of the House budget, expected to be released today, that 
the House Ways and Means Chairman Dave Camp did send a letter reiterating his 
desire to develop an income tax reform proposal that has a top individual rate of 25 
percent and a top corporate tax rate of 25 percent. 

  
Senate Budget Committee Discusses Tax Expenditures 

• Last week the Senate Budget Committee held a hearing about tax expenditures.   
• The March 5 Senate Budget Committee hearing was billed as a discussion about 

reducing the deficit by eliminating wasteful spending in the individual and corporate tax 
code.  

• In her opening statement, Senate Budget Committee Chairman Patty Murray, D-Wash., 
said, “ … at a time when we absolutely must cut where we can, looking at ways we can 
close special tax breaks that aren’t targeted to help the middle class or our economy just 
makes sense.”  

• Links to the complete text of Senator Murray’s statement and the testimony of the 
witnesses can be found online at www.novoco.com by clicking on Tax Reform on the 
Hot Topics page.  

 
American Bar Association  

• The American Bar Association today issued recommendations relating to the low-income 
housing tax credit and the historic tax credit and other real estate provisions. 

• I will cover this in next week’s podcast. 

Comment Letter from Dave Camp 
• We are also expecting a small business tax reform discussion paper to be released by 

Rep. Dave Camp. 
• I’ll tweet about this as it is released and cover the proposal in next week’s podcast.  

http://www.novoco.com/
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HISTORIC TAX CREDIT NEWS 
 
IRS Memo Discusses Historic Boardwalk Hall Decision 

• And now to an Office of the Chief Counsel memorandum that discusses the Appeals 
Court’s decision in the Historic Boardwalk Hall case and may give some insight into how 
the IRS may view certain tax credit transactions.  

• The Internal Revenue Service recently released memo 20124002F, which is dated Oct. 
5, 2012. 

• It concerns the rehabilitation of a historic property and whether the funds and 
partnerships involved in the transaction were actually partners and/or owners of the 
project.  

• It addresses three issues: 
o Whether the fund in question is a partner in the historic tax credit partnership for 

federal tax purposes. 
o Alternatively, whether historic tax credit partnership should be disregarded for 

federal income tax purposes as it is a sham. 
o Alternatively, if the historic tax credit partnership should not be considered the 

owner of the historic property in question for federal tax purposes. 
• In the memo, the IRS concluded the following: 

o The fund should not be treated as a partner in the historic tax credit partnership 
for federal tax purposes. 

o Alternatively, the historic tax credit partnership should be disregarded for federal 
income tax purposes, as it is a sham. 

o Alternatively, the historic tax credit partnership should not be considered the 
owner of the historic property for federal tax purposes. 

• The IRS based these determinations of several court cases, including the Historic 
Boardwalk Hall decision.  

• In the circumstances discussed in the memo, the IRS found: 
o That the fund had no downside risk or upside potential. 
o For a bona fide partnership to exist, the partners must share economic benefits 

or risks. 
o Because the fund did not share these benefits or risks, it does not qualify as a 

partner. 
o Without risk or reward potential, the partnership served no non-tax business 

purpose. This means it was not a legitimate partnership under federal law.  
• Much of the language used to describe the IRS’s reasoning mirrors that of the 3rd Circuit 

Court’s in Boardwalk Hall.  
• The memo recaps the Tax Court’s decision in Historic Boardwalk Hall LLC v. 

Commissioner and says that the court misapplied the law in that case and so it should 
not be used as precedent. 

• The IRS goes on to say the appellate court’s decision supports the IRS’s conclusion that 
the Tax Court incorrectly decided the Boardwalk Hall case and that the Tax Court’s 
reasoning does not apply to this transaction. 

• The IRS reminds taxpayers that the memo cannot be used or cited as precedent, but the 
memo does provide insight as to how the IRS will view future tax credit transactions. 

• As an industry, we are still struggling to determine what level of potential risk and reward 
the IRS will consider acceptable in a tax credit transaction.  
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• Until the IRS issues some sort of official guidance on the matter, we’ll have to use these 
types of documents to get an inkling of what might pass muster.  

• If you’re unsure about what these developments mean for your historic tax credit 
developments, I would encourage you to contact Novogradac & Company with your 
questions. 

• My partner Tom Boccia has years of experience working with historic tax credit 
transactions and should be able to answer any questions that you might have.  

• You can reach him at 216-298-9000. 
 
Alabama Historic Tax Credit  

• In state news, Alabama has a historic tax credit bill moving through its legislature.  
• Republican Speaker Pro Tempore Victor Gaston of Mobile introduced H.B. 140 on Feb. 

5. 
• The bill would create a state income tax credit for the rehabilitation, preservation or 

development of historic structures.  
• The historic tax credit would be 25 percent of qualified rehabilitation expenditures for 

certified historic structures and 10 percent for pre-1936 nonhistoric structures. 
• The program would have an annual cap of $30 million. 
• Project awards would be capped at $5 million for a historic structure and at $50,000 for a 

residential structure. 
• The entire tax credit award could be used in the year it is claimed or it can be carried 

forward for up to 10 years. 
• The tax credits would also be transferable. 
• To be eligible for the credit, 

o the Alabama Historical Commission would have to certify that either the building 
is listed on or eligible for listing on the National Register of Historic Places or that 
it is a contributing structure in a historic district; 

o Renovations would have to meet the Secretary of the Interior’s Standards; 
o Renovations would have to exceed $25,000 or 50 percent of the original 

purchase price of the building; 
o Owners must submit a rehabilitation plan and credit application before beginning 

renovations; 
o The historic tax credits would be awarded on a first come, first served basis; 
o Owners would be required to begin renovation within 18 months of the award of 

tax credits; 
• If the act passes, the law requires program rules to be in place by Sept. 1, 2013 and 

applications would be accepted on Oct. 1, 2013. 
• Successful applicants could begin claiming HTCs in taxable year 2014. 
• The bill has 50 cosponsors and has received a favorably by the House Ways and Means 

Committee. 
• Sources report that the House will vote on the bill in the next week.  
• If the bill passes the House, it will move on to the Senate.  
• We’ll update you on the bill’s progress in future podcasts. 
• You can find the text of H.B. 140 online at www.historictaxcredits.com.  
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 
California HCD Income Limits 

• Now, turning to California, the state’s Department of Housing and Community 
Development Division of Housing Policy Development recently released its 2013 income 
limits.  

• For the first time, the state income limits include a state Hold Harmless policy.  
• HCD used several criteria to update the income limits.  

o First, it based the limits on the federal income limits published on Dec. 11, 2012 
by the U.S. Department of Housing and Urban Development for its Section 8 
Housing Choice Voucher program. 

o Second, it adjusted the limits based on state provisions and the HCD’s new Hold 
Harmless policy. 

• This State Hold Harmless policy was proposed and released for public comment on Dec. 
20, 2012.  

• The policy will hold state income limits harmless from decreases in household income 
and median income that HUD began applying in 2010 after it eliminated its Hold 
Harmless policy. 

• HCD said that it is implementing a Hold Harmless policy to protect owners and tenants 
from the potentially adverse effects of decreases in household and/or median income 
levels. 

• The department noted that if a state Hold Harmless policy was not implemented in 2013, 
the area median income would decrease in 49 counties.  

• That would result in a decrease in unit rent and project income. 
• The state Hold Harmless policy will bring California’s income limits closer to those of 

HUD’s Multifamily Tax Subsidy program limits.  
• Low-income housing tax credit and tax-exempt bond properties in California often 

receive additional funding from HCD. 
• This requires them to use HCD’s income limits, which can sometimes conflict with HUD’s 

limits. 
• The Hold Harmless policy will eliminate the conflicting limits from HCD’s income limits. 
• HCD acknowledged that implementing the policy could prevent small rent decreases for 

some tenants if HUD decreased the AMI for a county, but said that the policy would have 
a positive effect overall. 

• In general, however, HCD believes that the policy will benefit the public and help the 
state to maintain and increase its affordable housing supply. 

• HCD has posted the 2013 income limits, as well as the comments it received on its Hold 
Harmless policy to its website.  

• You can access that information at www.hcd.ca.gov.  
• Questions about this policy can be directed to my colleague Thomas Stagg at 425-453-

5783.  
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RENEWABLE ENERGY TAX CREDIT NEWS 
 
Bipartisan Group of Lawmakers Urges IRS to Clarify PTC Rules  

• Last week a bipartisan group of senators asked the Internal Revenue Service to clarify 
rules relating to the renewable energy production tax credit as extended by H.R. 8, the 
American Taxpayer Relief Act.   

• Seventeen senators led by Sens. Michael Bennet and Jerry Moran sent a letter to Acting 
Treasury Secretary Neal Wolin and Acting IRS Commissioner Steven Miller expressing 
concern that a lack of clarity regarding the construction threshold and criteria necessary 
to claim the PTC may result in uncertainty among potential investors.  

• In addition, because the PTC was only extended for one year, the letter emphasizes the 
need for timely guidance, since projects have to begin construction by the end of this 
year. 

 
Internal Deadline Rumored to be March 31 

• In related news, North American Windpower reported last week that the IRS has 
imposed an internal deadline of March 31 to clarify what it means for a wind project to be 
considered under construction for purposes of the "begin construction" language 
included in the extension legislation. 

• The publication quotes John Gimigliano, principal in charge of KPMG's U.S. energy 
sustainability tax practice, as saying that the IRS is working "unusually fast" to resolve 
the issues and release guidance. 
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NEW MARKETS TAX CREDIT NEWS 
 
QEI Issuance Update 

• Last week the CDFI Fund released the February update to its ongoing Qualified Equity 
Investment Issuance Report. 

• The monthly report identifies  
o each entity that has received new markets tax credit allocations, 
o the total allocation amount received by each entity, 
o the allocation dollar amount issued to investors, 
o the amount remaining to be issued 
o and the predominant markets served by each entity. 

• In February, nearly $42 million of QEIs were finalized, which is about $240 million less 
than the amount finalized the month before in January.  

• As of March 1, the amount of new markets tax credit allocation authority not finalized 
from allocation rounds to date is nearly $1.9 billion, although much of that is likely 
already unofficially committed. 

• However, this amount does not take into account the next round of allocations.  
• The CDFI Fund plans to announce awards in April for applications received under the 

2012 new markets tax credit allocation. 
• As listeners likely know, the American Taxpayer Relief Act of 2012, which President 

Obama signed into law in January, included an extension of the new markets program 
for 2012 and 2013, with a $3.5 billion credit allocation authority for each year. 

• For help finding an allocation or closing a transaction, I encourage you to contact one of 
my partners: Annette Stevenson in our Cleveland office; Owen Gray in our San 
Francisco office; or other partners in a Novogradac office near you. 

 
 


