
Novogradac Report on Tax Credits 
Summary: March 15, 2011 

 

1 
www.novoco.com/podcast 

©Novogradac & Company LLP 2011 

Michael J. Novogradac, CPA, reviews the status of tax patent legislation as well 

a new bill introduced last week to extend the Section 1602 exchange program and 

improve the new markets tax credit. Then he discusses a suggestion from the GAO to 

convert the new markets tax credit to a grant program. Next, he shares welcome news 

from the National Park Service, which last week began posting copies of historic tax 

credit certification review appeals on its web site. In low-income housing tax credit 

matters, he examines legislation to capitalize the National Housing Trust Fund; a 

comment request from HUD regarding it’s methodology for calculating fair market rents; 

and legislation in Hawaii that would set an automatic repeal date for more than two 

dozen tax credit programs, including the state’s LIHTC and RETC programs. And finally, 

he reviews two updates on the renewable energy industry – one from ACORE and the 

other from the Solar Energy Industries Association.  

 

Summaries of each topic:  

1. General News (2:04 –5:06) Pages 2-3 

2. New Markets Tax Credits (5:07 – 7:49) Page 4 

3. Historic Tax Credits (7:50 – 10:14) Page 5 

4. Low-Income Housing Tax Credits (10:15  – 14:06) Pages 6-7 

5. Renewable Energy Tax Credits (14:07 – 17:46) Pages 8-9 

 

 

Editorial material in this transcript is for informational purposes only and should 

not be construed otherwise. Advice and interpretation regarding tax credits or any other 

material covered in this transcript can only be obtained from your tax advisor.  

 

© Novogradac & Company LLP, 2011 All rights reserved. Reproduction of this 

publication in whole or in part in any form without written permission from the publisher is 

prohibited by law. For reprint information, please send an e-mail to cpas@novoco.com.   
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GENERAL NEWS 
 
Senate Passes Tax Patent Bill  

 Last week the Senate voted 95 to 5 to pass S. 23, the America Invents Act.  
 The bill was previously known as the Patent Reform Act.  
 Among other things, S.23 would prohibit the patenting of for tax strategies.  
 Under U.S. patent law, patents cannot be granted for ideas that are already 

within the body of public knowledge, which is known as prior art. 
 Section 14 of the America Invents Act would deem any “strategy for reducing, 

avoiding, or deferring tax liability” to be prior art.  
 Tax strategies have been patentable since the Federal Circuit Court of Appeals 

determined that business methods could be patented in State St. Bank & Trust v. 
Signature Fin. Group.  

 Since then, numerous business methods have received patents.  
 The America Invents Act now moves to the House of Representatives, where its 

prospects are uncertain, so stay tuned.  
 In the meantime, more information about tax patents can be found online at 

www.novoco.com/hottopics.  
 
Building American Jobs Act 

 On Friday, Ways & Means Committee Democrats introduced a bill that would 
allow new markets tax credits to be claimed against the alternative minimum tax 
or AMT.  

 H.R. 992, the Building American Jobs Act of 2011, would allow the NMTC to be 
claimed against the AMT with respect to qualified investments made between 
March 15, 2010 and January 1, 2012.  

 In addition, the bill would: 
o extend the Section 1602 low-income housing tax credit exchange 

program by one year through 2011  
o extend the Build America Bonds program through 2012,  
o allocate additional Recovery Zone bonds,  
o exempt private activity bonds from AMT,  
o and extend Federal Home Loan Banks’ ability to guarantee tax-exempt 

bonds through 2011.  
 The bill has been referred to the House Committee on Ways and Means.  
 In a statement about the bill’s introduction, Committee Ranking Member Sander 

Levin said that a group of 22 organizations sent a letter to the Ways & Means 
Committee Democrats in support of the legislation. 

 A copy of the bill can be found online at www.newmarketscredits.com and 
www.taxcredithousing.com.  

 
 



Novogradac Report on Tax Credits 
Summary: March 15, 2011 

 

3 
www.novoco.com/podcast 

©Novogradac & Company LLP 2011 

 
Budget Update 

 The House, Senate and President are expected to avoid a shutdown this week 
by agreeing to a three-week extension of the continuing resolution.  

 We also expect to see about $6 billion in cuts in that extension. 
 Stay tuned!  
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NEW MARKETS TAX CREDIT NEWS 
 
GAO Suggests Converting NMTC to a Grant  

 On March 1, the Government Accountability Office issued a report called, 
“Opportunities to Reduce Potential Duplication in Government Programs, Save 
Tax Dollars, and Enhance Revenue.”  

 The report includes a suggestion originally raised by the GAO in January 2010 in 
a report called “New Markets Tax Credit: The Credit Helps Fund a Variety of 
Projects in Low-Income Communities, but Could Be Simplified.”  

 The suggestion is that Congress consider converting the new markets tax credit 
to a cash grant program with the intention of making additional funds available to 
businesses.  

 The Novogradac NMTC Working Group opposes the suggestion and disagrees 
with the reports’ considerations for converting the new markets tax credit to a 
cash grant program.   

 The Working Group is currently drafting a letter that strongly recommends that 
changes to the current tax credit program be considered instead—changes that 
the Working Group believes could accomplish many of the same goals that the 
GAO believes a cash grant program would achieve.  

 We also believe the reports contain several oversights in regards to the 
possibility of simplifying the program by converting the new markets tax credit to 
a cash grant.   

 For example, the NMTC Working Group believes that if the new markets tax 
credit was converted to a cash grant program that it would have less success in 
attracting private investment than the current tax credit program.  

 The group also believes that the chief critique of the NMTC program is based on 
faulty analysis.  

 The chief critique is that since the NMTC sells for less than a dollar, it is 
inefficient.  

 This critique ignores that the credit is claimed over seven years.  
 It also ignores that there is a basis adjustment associated with the credit and that 

the recapture penalties are so severe.  
 Now, even though believe that the current program as a tax credit works better 

than a cash grant program, we recognize that there are ways to make the new 
markets tax credit work even better.   

 Addressing technical matters, including means to increase the efficiency of the 
new markets tax credit program, has been the sole purpose of the NMTC 
Working Group and its members are dedicated to that goal.   

 To learn more about the Working Group, I encourage you to visit 
www.nmtcworkinggroup.com or call my partner Brad Elphick. He can be reached 
at (678) 867-2333.  
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HISTORIC TAX CREDIT NEWS 
 
National Park Service Posts Appeal Decisions Online 

 Last week we learned that the National Park Service has begun posting 
administrative decisions regarding certification review appeals for the historic tax 
credit program on its web site.   

 Decisions by the Chief Appeals Officer are the final administrative decisions 
within the Department of the Interior regarding certification for the historic tax 
credit program.  

 The National Housing & Rehabilitation Association notes that the Park Service 
making these letters public marks a major step forward for the historic tax credit 
community.   

 On its web site, the Park Service provides links to letters that date back to 2008.   
 We expect these letters may provide some insight for the historic tax credit 

community as broad guidance for future projects.  
 However, it should be noted that the appeal decisions are project-specific and 

are not officially applicable beyond the facts and circumstances of each case.  
 Additionally, as the National Park Service notes on its web site, appeal decisions 

do not make policy for the tax incentives program, either on questions of historic 
significance or on questions about rehabilitation treatments.  

 
Join Us in Cleveland 

 This is just one of many timely topics that will be discussed at the National 
Historic Tax Credit Conference: Credits and Capital.  

 The conference will be held on April 7 and 8 in Cleveland, Ohio. 
 If you’re not already registered, I invite you to join us.  
 You can sign up by phone at (415) 356-7970, by email at events@novoco.com, 

or online at www.novoco.com/events.  
 
Next Week: Congressman Higgins Seeks to Make HTCs More User Friendly  

 Last week we learned of a letter sent by Congressman Brian Higgins to the 
National Park Service regarding what he describes as an antiquated 
interpretation of historic tax credit regulations.   

 Congressman Higgins says this interpretation is creating barriers for developers 
looking to invest in and rehabilitate historic properties. 

 Next week I will discuss the contents of his letter, and the regulation in question.  
 In the meantime, a link to the letter can be found online at 

www.historictaxcredits.com.  
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 
Bill Introduced to Furnish $1 Billion for National Housing Trust Fund 

 On March 3, Sen. Jack Reed introduced legislation that would contribute $1 
billion to the National Housing Trust Fund. 

 The Housing and Economic Recovery Act, or HERA, established the National 
Housing Trust Fund to provide states with grants to preserve and expand the 
rental housing supply and increase homeownership for extremely low- and very 
low-income families.  

 Originally, the Trust Fund was to be financed through a surcharge on Fannie 
Mae’s and Freddie Mac’s new business.  

 However, as most listeners know, Fannie Mae and Freddie Mac’s conservator, 
the Federal Housing Finance Agency, directed Fannie Mae and Freddie Mac to 

suspend their contributions indefinitely. 
 S. 489, the Preserving Homes and Communities Act of 2011, would provide the 

funds through proceeds from the sale of warrants provided to the Treasury by 
banks in exchange for receiving Troubled Asset Relief Program funds.  

 Sen. Reed says the bill would also protect consumers by increasing the 
transparency of the foreclosure process.  

 Upon introduction, the bill was referred to the Committee on Banking, Housing 
and Urban Affairs. 

 
HUD Requests Comments on Fair Market Rent Methodology 

 On March 9, the U.S. Department of Housing and Urban Development (HUD) 
requested comments about the manner in which it calculates the trend factor 
used in its fair market rent (FMR) estimates.  

 FMRs are required to be ‘‘trended so the rentals will be current for the year to 
which they apply.’’  

 In the Federal Register notice, HUD proposes several alternative methods for 
calculating the trend factor.  

 HUD requests comments on the alternatives as well as other suggestions.  
 Public comments will be accepted until April 8, 2011. 
 Questions about HUD’s methodology for calculating FMRs can be directed to my 

partner, Jim Kroger, in our San Francisco office. He can be reached at (415) 356-
8000.  

 
Bill Would Limit, Repeal Hawaii State LIHTC and RETC 

 The Hawaii Legislature is considering a bill that would have considerable impacts 
on the state’s low-income housing tax credit and renewable energy programs.  

 The state has a projected general fund shortfall of more than $700 million over 
the next two years and lawmakers are seeking ways to cut spending. 
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 House Bill 1270 would set an automatic repeal date for more than two dozen tax 
credit programs, including the LIHTC and RETC programs, and require the 
Department of Taxation to evaluate their effectiveness. 

 The RETC program would expire at the end of 2015; the LIHTC at the end of 
2016. 

 The Hawaii Housing Finance and Development Corporation testified in 
opposition to the bill, saying that it could raise the cost of developing affordable 
housing in the state by as much as 4.5 percent. 

 That cost would be passed on to low-income renters in the form of higher rents 
and a reduction in services, EAH Housing testified. 

 The Department of Business, Economic Development and Tourism also 
expressed serious concerns about the bill’s repercussions on the renewable 
energy industry, saying that the repeal of the Renewable Energy Technologies 
Income Tax Credit would jeopardize industry jobs and large-scale projects that 
are already financially committed based on the credits. 

 The bill cleared the House last week and has been referred to the Senate Ways 
and Means committee. 

 Stay tuned for more updates as the legislation moves through the Senate. 
 Copies of both bills are available at www.novoco.com.  
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RENEWABLE ENERGY TAX CREDIT NEWS 
 
ACORE Reports on State Renewable Energy Policies, Markets, Projects and 
Finance  

 On March 7 the American Council On Renewable Energy (ACORE) released the 
2011 update and redesign of its report, “Renewable Energy in America: Markets, 
Economic Development and Policy in the 50 States.” 

 ACORE says the report is intended to be an executive summary of the highlights 
of the renewable energy sector in every state. 

 The report contains updated financial, market, resource potential, and policy 
information.  

 ACORE found that in 2010, the total installed base of new renewable electricity 
exceeded 50 gigawatts in the United States.  

 Texas, California, and Iowa led in renewable energy generation capacity, while 
Iowa, Nebraska, and Illinois led in renewable fuels capacity. 

 With its ongoing development of diverse renewable energy sources, California 
saw the most value from disclosed asset finance transactions over the past two 
years for newly built projects.  

 Meanwhile, Washington state surpassed California as the state with the most 
venture capital and private equity investment over the past two years.  

 From the federal government, ACORE reports Texas and Illinois received the 
most funding from the Section 1603 and 48C programs.  

 The report indicates that state-level policy commitments remained strong, with 36 
states plus D.C. having state-run renewable portfolio standards, and 17 states 
plus D.C. having state funds for renewable energy.  

 Further information particular to each state is available online at www.acore.org.  
 
US Solar Energy Industry Experiences Record-Breaking Growth in 2010 

 The U.S. solar energy industry had a banner year in 2010, according to data 
released by the Solar Energy Industries Association on March 10.  

 The solar energy industry’s total market value grew 67 percent from $3.6 billion 
in 2009 to $6.0 billion in 2010, according to the U.S. Solar Market InsightTM: Year-
in-Review 2010.  

 The group says that, in total, 878 megawatts of photovoltaic capacity and 78 MW 
of concentrating solar power were installed in the U.S. in 2010.  

 The U.S. PV market made the most significant strides in 2010, more than 
doubling installation totals from 2009 according to the latest U.S. Solar Market 
InsightTM report.  

 The Solar Energy Industries Association credits the Section 1603 Treasury 
program for this expansion. 

 In addition, the group reports that market diversification was a distinguishing 
characteristic of U.S. solar energy development in 2010.  
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 The report found that 16 states each installed more than 10 megawatts of 
photovoltaic capacity in 2010, up from only four in 2007.  

 The top 10 states for photovoltaic installation in 2010 were:  
1. California  
2. New Jersey 
3. Nevada 
4. Arizona 
5. Colorado 
6. Pennsylvania 
7. New Mexico 
8. Florida 
9. North Carolina and  
10. Texas. 

 Much more information is available at www.seia.org.  
 


