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In this week’s Tax Credit Tuesday podcast, Michael J. Novogradac, CPA, begins with the 

general news, where he provides a brief look at the presidential primary races. Then, he reviews 

a recently released memo from the IRS Office of Chief Counsel, which provides additional 

indications as to how the IRS views certain carve-out guarantees of otherwise nonrecourse 

partnership loans. In the low-income housing tax credit section, he outlines the bill that the 

Senate Appropriations Committee last week approved regarding funding for transportation and 

HUD in fiscal year 2017. After that, he discusses how two Louisiana state bills could change the 

way property taxes for low-income housing tax credit developments are calculated. In new 

markets tax credit news, he talks about the CDFI Fund’s exciting announcement that $7 billion 

of new markets tax credit allocation authority will be awarded later this year. In the historic tax 

credit section, he discusses why efforts to extend the state historic tax credit in Alabama may 

have hit a wall, despite being passed in one chamber of the legislature by a vote of 91-4. And 

he closes out with renewable energy tax credit news, where he talks about how certain 

technologies “orphaned” by last year’s energy investment tax credit extension might find another 

legislative vehicle before the end of the year. 

 

 
Summaries of each topic:  
 

1. General News (2:56 – 10:20) Pages 2 – 4  

2. Low-Income Housing Tax Credits (10:21 – 15:02) Pages 5 – 6   

3. New Markets Tax Credits (15:03 – 16:22) Page 7 

4. Historic Tax Credits (16:23 – 19:13) Page 8 

5. Renewable Energy Tax Credits (19:14 – 21:29) Page 9 

 

 

Editorial material in this transcript is for informational purposes only and should not be 
construed otherwise. Advice and interpretation regarding tax credits or any other material 
covered in this transcript can only be obtained from your tax adviser.  
 
© Novogradac & Company LLP, 2016. All rights reserved. Reproduction of this publication in 
whole or in part in any form without written permission from the publisher is prohibited by law. 
For reprint information, please send an email to cpas@novoco.com. 
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GENERAL NEWS 

Presidential Primary 
• In general news, let’s start off with a quick recap of the presidential primary results in New 

York last week. 
• As expected, the frontrunners of each party, Donald Trump and Hillary Clinton, took the 

lions’ share of delegates. 
• According to estimates by thegreenpapers.com, Trump earned about 90 of New York’s 

Republican delegates. 
• John Kasich came in at a very distant second and picked up five delegates. 
• Ted Cruz earned no New York delegates. 
• For the Democrats, Clinton earned 178 delegates. 
• Her rival, Bernie Sanders, went home with 108 delegates. 
• So how do the New York results affect the overall standings? 
• Let’s look at the “soft” delegate counts, meaning pledged and unpledged delegates. 
• Trump continues to lead the Republican field with 847 total delegates–that’s 390 away 

from the 1,237 delegates needed to clinch the nomination. 
o In other words, Trump needs 56 percent of the remaining delegates to clinch the 

nomination.  
• Cruz has 559 delegates and Kasich has 149 delegates. 

o By comparision, Marco Rubio, who is, as we know, out of the race, was awarded 
173 delegates while he was running. 

• Now only 700 Republican delegates remain.  
• Clinton is also close to seizing her party’s nomination. 
• Clinton has 1,926 pledged delegates and superdelegates out of the 2,383 needed to 

secure the nomination. 
o Clinton needs 457 more delegates, or less than 30 percent of the remaining 

delegates. 
• Bernie Sanders has 1,245 delegates, meaning he needs 1,138 more for the nomination. 
• Keep in mind that fewer than 1,600 Democratic delegates are still up for grabs. 
• Today, Republican and Democratic contests will be held in  

o Connecticut 
o Delaware 
o Maryland 
o Pennsylvania 
o and Rhode Island 

• Both Clinton and Trump are expected to do very well in today’s elections, maybe even 
extremely well. 

• After today’s elections, the next key state will be Indiana, on May 3.   
• That may be a make-or-break date for the “never Trump” movement. 
•  I’ll keep you posted on the results from today’s elections through Twitter and in next 

week’s podcast.  
 
IRS Nonrecourse Memo 
• In other news, a memorandum issued late last month by the IRS Office of Chief Counsel 

gives an indication as to how the IRS may look at “nonrecourse carve-out” guarantees of 
otherwise nonrecourse partnership debt.  
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• These carve out guarantees are also colloquially referred to as “bad boy” guarantees as 
they apply when something negative happens to the project. 

• The memo contains good news for partners, since it concludes that having the 
nonrecourse carve-out guarantees will not cause the obligation to fail to qualify as a 
nonrecourse liability of the partnership. 

• The memo clarifies an earlier memorandum that concluded that some nonrecourse carve-
out guarantees did convert the tax treatment of nonrecourse debt to recourse debt. 

o Such a conversion could affect how losses and tax credits are allocated among 
partners 

• This is significant to partnerships, particularly low-income housing tax credit partnerships, 
which often involve the nonrecourse carve-out provisions. 

o Of course, the fact that this information came through an IRS Chief Counsel 
memorandum means that it may not be used or cited as a precedent. 

o However, such memos are often a good indication of the IRS’s thinking on an 
issue. 

• The most recent IRS memo specifically addressed situations where the guarantee is 
conditioned on the occurrence of certain specified events. 

o The memo said that the obligation doesn’t fail to qualify as a nonrecourse liability 
until the actual event occurs. 

o At that point, of course, the guarantor becomes liable for the all or a portion of the 
partnership debt. 

• The conversion of a loan from nonrecourse to recourse has the potential to affect the tax 
basis of the partners in the partnership, and could even cause gain recognition. 

• Under Section 752 of the Internal Revenue Code, when a partner’s share of partnership 
liabilities of the partnership increases, that partner is deemed to have contributed cash to 
the partnership.  

• While the debt is technically borrowed by the partnership, for tax purposes it is treated as 
if the partner individually borrowed the money and then contributed it to the partnership. 

• Therefore, the partner’s tax basis in their partnership increases. 
o In determining a partner’s share of partnership debt, recourse and non-recourse 

debt are treated differently.  
o Recourse debt is allocated to the partner who is liable. 
o However, nonrecourse debt doesn’t have a partner who is liable, and it’s 

therefore generally allocated in accordance with a partner’s interest in 
partnership profits. 

• Many real estate investments, particularly low-income housing tax credit investments, rely 
on allocating nonrecourse debt to investor partners so such partners are entitled to losses 
in excess of their cash invested.   

• For low-income housing tax credit partnerships, nonrecourse debt may also be needed to 
ensure that the tax credits can be allocated to the investor partner. 

• So, you can see, that if debt the partnership tax community thought was nonrecourse was 
treated by the IRS as recourse, then many partnership real estate investments might have 
dramatically different, and unexpected tax results. 

• The good news from the IRS memo is that it appears that this second memo helps 
alleviate many of the concerns the partnership tax community had after the release of the 
first memo. 
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• I should note, for the tax professionals and other more technically trained listeners to this 
podcast, the IRS memo also addressed IRC Section 465, which includes rules that limit 
deductions of the taxpayer’s amount at risk in an activity of holding real property. 

• But I will not go into that in detail here. You can review the specifics by going to our 
website and reviewing the memorandum.  

• To restate, the central conclusion of the chief counsel memo is that a nonrecourse loan 
will be treated as a nonrecourse loan even if it has certain carve-out guarantees, unless 
and until the carve-out guarantee event actually occurs. 

• My partner Tom Boman, in our St. Louis office, agrees that members of LIHTC 
partnerships should take heart from this memo. 

• Tom cautions that while this is good news, it doesn’t, as we said earlier, act as precedent. 
• But it does help to know going forward which way the IRS appears to be leaning, since the 

“bad boy” guarantee provisions are so often included in nonrecourse loan agreements for 
LIHTC properties. 

• You can read the memo at www.taxcredithousing.com. 
o It’s AM-2016-001. 

• For additional questions, or to assess the effect of these IRS memos on the tax treatment 
of your partnership debt, contact my partner Tom Boman in our St. Louis office. 

  

http://www.taxcredithousing.com/
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LOW-INCOME HOUSING TAX CREDIT NEWS 

THUD Appropriations 
• In affordable housing news, the Senate Appropriations Committee last week approved a 

$56.5 billion appropriations bill to fund investments in transportation, housing and 
economic development.   

• Funding for fiscal year 2017 Transportation, Housing and Urban Development, and 
Related Agencies, or T-HUD, Appropriations Act is $827 million less than fiscal year 2016 
enacted levels and $2.9 billion less than the president’s budget request. 

• The bill was passed unanimously, 30-0. 
• What is the break down for HUD? 
• Well, the appropriations bill would provide $39.2 billion in net appropriated funding for 

HUD. 
o This amount is nearly $891 million above the fiscal year 2016 enacted level. 
o However, it’s $446 million below the President’s budget request for FY 2017.  
o However, the details are always in the accounting. 
o After you account for rescissions of unobligated funding from previous 

appropriations and estimated receipts allocated to the T-HUD bill, the bill is 
actually $1.46 billion more than fiscal year 2016. 

o However, it would be $478 million less than the president’s request. 
• The bulk of HUD funding would go to Section 8 and public housing: $27.9 billion. 

o This amount is $1 billion more than the fiscal year 2016 enacted level and about 
$357 million below the budget request by the president. 

• Of the $39.2 billion that would go to HUD, $6.7 billion would be earmarked for community 
development programs, such as 

o the Community Development Block Grant formula program, 
o homeless assistance grants 
o and the HOME program. 

• You can learn more, and see more specific details at my Notes from Novogradac blog. 
 
Louisiana Bills Encourage LIHTC Development   
• In state low-income housing tax credit (LIHTC) news, two bills were introduced in 

Louisiana that would encourage the development and preservation of existing low-income 
housing.  

• The two bills would mandate how assessors should evaluate low-income housing 
developments in order to ensure an assessed value commensurate with the reduced 
net operating income of low-income rental properties.  

• House Bill 610 would prohibit the inclusion of certain federal tax credits and special 
financing provisions when determining the fair market value of property for tax assessment 
purposes.  

• When performing a valuation of an affordable rental housing property, the assessor would 
not be able to consider any of the following in assessing the fair market value: 

o LIHTCs; 
o below-market interest rate on financing obtained under the Home Investment 

Partnership Program, or the Federal Home Loan Bank Affordable Housing 
Program; 
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o it also would not be able to include any other federal, state, or similar program 
intended to provide or finance affordable rental housing. 

• House Bill 359, on the other hand, would establish criteria for the valuation of low-income 
housing properties for purposes of assessment of ad valorem taxes.  

• HB 359 would require assessors to take into account rent restrictions when determining 
the potential market value of a property. 

• When determining the fair market value of a low-income housing property, any calculation 
based on income generated by the property shall be made using the actual income 
restricted rents and any other specific operational requirements applicable to the property 
under the bill. 

o Furthermore, a low-income housing property would not be considered 
comparable real property for the assessment or an appeal of an assessment of 
other properties. 

• My partner Brad Elphick in our metro Atlanta office notes that if the bills do not pass and 
tax assessors are able to include the value of the LIHTC when determining fair market 
value of the LIHTC property, then these properties will see a detrimental increase in their 
operating expenses.   

• For many properties that already operate at close to break-even, this increase will be 
unbearable because they are restricted by what rents they may charge due to the LIHTC 
program’s restrictions.  

• Other forms of market rate multi-family housing don’t have similar rent restrictions. 
• I will be sure to update you on any future news regarding these two bills here on the 

Tax Credit Tuesday podcast.  
• You can find the bills at www.taxcredithousing.com.  

 

 

  

http://www.taxcredithousing.com/
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NEW MARKETS TAX CREDIT NEWS 

CY 2015-2016 Combined Allocation 
• In new markets tax credit (NMTC) news, the CDFI Fund last week announced that it would 

amend its notice of allocation availability or NOAA. 
• Why is that so important? 
• Well, the CDFI Fund is combining calendar year 2015 and 2016 funding rounds into one 

round with $7 billion in allocation authority. 
• As you know, the NMTC is authorized at $3.5 billion a year for the next five years–thanks 

to the Protecting Americans from Tax Hikes Act of 2015 or PATH Act. 
• Last week’s announcement of combining the next two funding rounds makes it possible for 

community development entities to access all $7 billion of the 2015 and 2016 rounds now, 
rather than $3.5 billion now and the same amount next year.  

• The announced change also sets the stage for the CDFI Fund to start allocating credits in 
the year they’re authorized. 

• I should clarify the CDFI Fund is not reopening the combined allocation round for new 
applications. 

• Instead, the CDFI Fund will consider the existing pool of applications submitted for the 
2015 round. 

• The CDFI Fund expects to announce those allocations for the combined round in late 
2016. 
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HISTORIC TAX CREDIT NEWS 

Alabama HTC Bill 
• In historic tax credit (HTC) news, it remains quite possible that the Alabama state credit 

will expire next month, despite efforts to extend it for an additional seven years. 
• Why? 
• It’s because Del Marsh, the president pro tem of the state senate, said he would hold 

renewal legislation up until he better understands the financial implications of the Alabama 
HTC. 

• The state tax credit is scheduled to expire May 2. 
• Alabama’s state credit is for 25 percent of qualified rehabilitation expenditures for the 

substantial rehabilitation of historic residential or commercial property. 
o There’s a lower 10 percent credit for pre-1936 non-historic buildings used for 

income-producing purposes. 
• The original legislation passed in 2013 with a $20 million annual statewide cap. 

o However, it was initially passed with a three-year life. Hence, it would expire May 
2 – three years after 2013.  

• Now there’s a bill to extend the provision for seven years. It was introduced in February 
and passed the House by a 91-4 vote. 

o However, Marsh’s action makes it possible that the senate will not even consider 
the bill. 

• The Alabama credit has been widely praised for several major developments in the state, 
particularly in Birmingham. 

o A study commissioned by the Alabama Historical Commission concluded that for 
every dollar the state invests in the HTC program, it gets back $3.90 over a 20-
year period. 

o That study said the tax credit program was responsible for nearly $400 million in 
private investment in the state since 2013. 

• One of Marsh’s concerns is that there haven’t been many claims on the $60 million set 
aside for the program. 

o Defenders of the program note that that’s because developers don’t take the 
credits until their project is completed. 

o And most of the developments aren’t done yet. 
• Supporters also point out that neighboring states Georgia and Mississippi both have state 

HTC programs. 
• A report in the Birmingham Business Journal last week quoted several developers as 

saying they will cancel planned projects if the state HTC goes away. 
• You can see the proposed bill, called Alabama HB 62, at www.historictaxcredits.com. 
• You can follow me on Twitter for updates as this battle continues.   
• I should note, there is late breaking news that Marsh may be open to considering a one 

year extension of the HTC bill. 
• So as I mentioned, follow me on Twitter. Stay tuned for future updates. 

 

 

http://www.historictaxcredits.com/
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RENEWABLE ENERGY TAX CREDIT NEWS 

ITC Extenders 
• Moving on to renewable energy tax credit (RETC) news, you’ll remember that a potential 

extension for some clean energy technologies was unfortunately recently dropped from a 
bill to reauthorize the Federal Aviation Administration or FAA. 

o That bill passed last week, but without provisions that address certain renewable 
technologies. 

• Well, Sen. John Thune, the Republican chairman of the Commerce, Science and 
Transportation Committee, which has jurisdiction over the FAA, gave hope last week that 
there could ultimately be specific legislation to address those renewable technologies. 

o It is worth noting that Thune is also a member of the tax-writing Senate Finance 
Committee. 

• An extension is needed to address those technologies that weren’t included in 
December’s legislation that extended the investment tax credit (ITC) principally for solar. 

• Those technologies included: 
o fuel cells, 
o small wind projects, 
o geothermal heat pumps 
o and some other renewable resources. 

• We’ve reported several times that there was a dispute over whether they were deliberately 
left out of the extenders legislation or if it was an oversight. 

• Regardless, supporters of the renewable technologies have worked to get them extended 
as part of other legislation, including the failed attempt to include them in the FAA 
reauthorization bill. 

• Sen. Thune told reporters last week that it’s possible that the so-called orphaned 
technologies could be included as part of a bill to provide debt relief to Puerto Rico. 

o However, that bill is stalled in Congress and no provisions about renewables 
have been added. 

• Thune said it was even more likely that the renewables could be part of a tax bill before 
the end of the year. 

o If that happens–either as a standalone bill or as part of larger legislation–it 
probably wouldn’t happen until late in the year. 

o And it would occur as the technologies near their Dec. 31 sunset date. 
• Supporters hope, of course, for quicker passage of an extension, which would provide 

more certainty for industry investors. 
o I’ll keep you updated as this issue is addressed by Congress. 
o You can follow me on Twitter. 
o My handle is @novogradac.  

 


