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 (Intro music) 

Hello. It’s Tax Credit Tuesday and I’m Michael Novogradac. 

You are listening to the Novogradac Report on Tax Credits, a weekly 

podcast on tax credit issues that is now available with video 

enhancement.   

As some listeners may have noticed last week, we have made 

two versions of the Tax Credit Tuesday Podcast available online. In 

addition to the audio version that listeners are accustomed to, we are 

also offering an enhanced version featuring a video presentation that 

accompanies each week’s remarks. Users can subscribe to the 

videocast feed in iTunes the same way they would subscribe to the 

traditional podcast feed. For more information, visit our web site at 

www.novoco.com and click on the button that says Novogradac 

Podcasts. Please note that the video-enhanced version of the 

podcast may not be compatible with all MP3 players. As such, we will 

continue to provide the traditional audio-only podcast so users can 

choose the option they prefer to stay informed on the latest tax credit 

information.   We trust that our listeners will continue to enjoy this 

enhancement and look forward to continuing to receive feedback 

from our listeners. 

  

This week we will share an update on the recent activity of 
the New Market Tax Credit Technical Working Group. We will 
also review the bonus depreciation provisions included in the 
Senate’s Foreclosure Prevention Act. 
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But first, we have breaking news from the legislative front.   
As we reported in an earlier podcast, Senate Finance 

Committee Chairman Max Baucus and Ranking Member Charles 

Grassley introduced legislation in April to extend expired and expiring 

tax provisions, including the New Market Tax Credit, through 2009.  

The bill is entitled the Alternative Minimum Tax and Extenders Tax 

Relief Act of 2008 would also provide a one-year extension of the 30 

percent investment tax credit for solar energy as well. 

This extenders package has enjoyed wide bipartisan support 

and has been endorsed by the community development and 

renewable energy communities. However, since the bill’s introduction 

a familiar debate has resurfaced that casts a shadow on the bill’s 

prospects.  

The NMTC Coalition reports that the debate over whether or 

not to offset the cost of extending the programs may be central to its 

chances for passage. Last week, a group of 42 GOP Senators sent a 

letter to Chairman Baucus supporting prompt extension of these 

expired or expiring provisions and urging that they be enacted without 

revenue offsets. This position is in stark contrast to their Democratic 

counterparts whose insistence on adhering to the pay as you go, or 

PAYGO, policy has stalled previous AMT and extender legislation in 

the past.  

The NMTC Coalition, which has been vigorously championing 

the extension of the new markets tax credit, is encouraging 

proponents of the new market tax credit to contact their senators to 



Novogradac Report on Tax Credits 
Transcript: May 6, 2008 

 

- 3 - 
www.novoco.com/podcast 

©Novogradac & Company LLP 2008 

show support for quick action on passing the package of tax 

extenders.  

We will continue to track the progress of this proposal and post 

updates online at taxcredithousing.com and energytaxcredits.com. 

Updates will also be provided in future podcasts.  

We also note that the leadership of the House of 

Representatives has said that they hope to complete a Housing 

Stimulus bill by the July 4th recess. We all had hoped that this 

legislation would be complete by the Memorial Day recess, but that 

possibility appears to be fading rapidly. The Housing Stimulus bill is a 

key vehicle that could carry and lead to enactment of a low-income 

housing tax credit modernization bill that has been reported out of the 

House Ways and Means Committee with strong bipartisan support. 

 

Another breaking development from last week brings good 
news for affordable housing developers in California.    

California’s First District Court of Appeal ruled on April 23 that 

an allocation of California low-income housing tax credits does not 

itself involve a transfer of value from the state. As such, an allocation 

of LIHTCs to an affordable housing development would not, in itself, 

trigger prevailing wage laws. This issue has been the subject of 

litigation since 2005, when the California Department of Industrial 

Relations, or DIR, issued a coverage determination that the use of 

the California state LIHTC by an affordable housing development 

does not trigger prevailing wage laws. The DIR’s determination was 

challenged in court by the State Building and Construction Trades 
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Council of California or SBCTC. The San Francisco Superior court 

that originally ruled in favor of SBCTC in 2006 and found that that 

California LIHTC projects should be considered to be “paid for in 

whole or in party out of public funds” as a result of being awarded 

California state housing credits. However, the appellate court ruling 

last month overturns the superior court’s ruling and is expected to 

make California’s state LIHTC more attractive to affordable housing 

developers.  

A copy of the First District Court of Appeal ruling can be found 

online at www.taxcredithousing.com by clicking on Court Rulings in 

the LIHTC menu.  

 
And now for this week’s first topic, the recent activity of 

the NMTC Working Group. 
 

The NMTC Working Group was established to provide a 

platform for NMTC industry participants to work together to resolve 

various technical and administrative New Markets Tax Credit program 

issues. Most recently, the NMTC Working Group prepared and 

submitted a letter on April 14th to the IRS. That letter contained 

comprehensive comments and suggestions on NMTC program 

regulations for the IRS and the Treasury Department to consider. It’s 

expected that the Treasury Department will release new proposed 

regulations by June 30th. 

The NMTC Working Group’s comment letter addresses a 

variety of issues. The letter comments on the definition of redemption 
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as it relates to the safe harbor for distributions made by a partnership. 

The letter also discusses investor uncertainties regarding how the 

redemption rules work when a CDE receives multiple qualified equity 

investments, otherwise known as QEIs, at different times. There is no 

clear guidance as to which QEI or QEIs would be considered 

redeemed in the event of an excess distribution.   

 

Additionally, the working group letter comments on the rules for 

aggregating QEIs it also comments on the portions of a business 

provision and how to interpret the requirement to keep a “complete 

and separate set of books and records.” The 14-page letter also 

offers comments on guidance for partnership allocations, investments 

made prior to the receipt of an allocation agreement, equity 

investments by CDEs in other CDEs, the safe harbor for investments 

in other CDEs, the definition of working capital, rules surrounding 

tenant-excluded businesses and much more. The group’s complete 

comments are available on the NMTC Working Group’s web site, 

located at www.nmtcworkinggroup.com.  

 

In addition to commenting on guidance from the IRS Treasury 

Department and CDFI Fund, the NMTC Technical Working Group 

develops recommended practices to provide additional clarity for 

community development professionals. A current list of 

recommended practices is available to the public on the NMTC 

Working Group web site. After receiving input from the industry, the 
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Group is currently drafting additional recommended practices for 

topics that include the following: 

 

- the definition of substantial rehabilitation for purposes of the 

NMTC allocation agreement, 

- the determination as to when an assisted living facility would 

be considered residential rental property, 

- the definition of reasonable working capital, 

- how to document that a NMTC investment went to a portion of 

a business,  

- the definition of intangible assets, 

- the 20 percent affordable housing requirement that’s found in 

allocation agreements, and 

-the definition of take out financing for purposes of the 

allocation agreement. 

 

The NMTC Working Group will meet next in Washington D.C. in 

conjunction with Novogradac & Company’s 7th Annual New Markets 

Tax Credit Spring Conference June 12 - 13. If you’d like to register for 

the conference, please visit www.novoco.com slash events. If you are 

interested in becoming a member of the NMTC Working Group, 

please contact my colleague, Brad Elphick, a principal in our Atlanta 

office. He can be reached by phone at 678-867-2333 or by e-mail at 

brad.elphick@novoco.com. 
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Also available to the public on our web site is the exciting 

NMTC qualifying census tracts mapping tool developed by the NMTC 

Working Group. The tool is a new means to view qualified census 

tracts from your desktop or on the Internet and the NMTC Working 

Group is planning to make it even better.  

In addition to the non-metro counties overlay we recently 

added, the program will soon feature new capabilities that will allow 

users to map projects located in Colonias, Empowerment Zones, 

native areas and other distressed criteria categories found in 

Question 27 of the 2008 NMTC allocation application. Users will also 

soon be able to access a congressional district overlay. This will not 

only allow more versatility to NMTC professionals, but it will also 

allow congressional leaders to access redevelopment activity in their 

districts. In the meantime, community development professionals can 

access the current version of the mapping tool by clicking on the 

NMTC Mapping Tools Button at www.novoco.com or 

newmarketscredits.com. We encourage you to give us feedback on 

the tool as well as other web sites of ours by sending us an email at 

cpas at novoco.com. We look forward to hearing from you.  

 

Finally, I’d like to report that the NMTC Working Group is 

creating an online form to collect data from qualified active low-

income community businesses, also known as QALICBs. Our goal is 

to use this data to allow more interaction between potential NMTC 

borrowers and investees, and CDEs. We are currently creating a 

survey form that will be accessible on our NMTC Resource Center 
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and the NMTC Working Group web sites. We expect this system to 

be available this summer and when it is ready we will notify interested 

users in future podcasts and in an industry alert email. To sign up for 

these alerts, visit www.novoco.com and submit your e-mail address 

where it says “Stay on Track.” 

 

Our second topic for discussion today is the bonus 
depreciation provisions that are included in the Foreclosure 
Prevention Act that was approved by the Senate on April 10.  

The Senate bill makes an important amendment to the bonus 

depreciation provisions that were approved under the GO Zone Act 

after the hurricanes of 2005. Currently, the commencement date for 

construction eligible for GO Zone bonus depreciation is December 

31, 2007.  However, because replacing the basic infrastructure 

needed to begin this construction has been slow and difficult, and 

numerous bureaucratic delays have stalled reconstruction, many 

projects that could benefit from the bonus depreciation provisions 

have been planned, but have been delayed and were not able to 

commence by the December 31, 2007 deadline.  

The Senate housing stimulus bill would remove the 

commencement date requirement and would allow more 

reconstruction projects in the Gulf Coast region to benefit from the 

depreciation provisions of the GO Zone Act. This proposal does not 

affect the dates by which these projects must be placed in service, 

however.  
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For more information you can review H.R. 3221, the 

Foreclosure Prevention Act, online at www.taxcredithousing.com. The 

depreciation bonus provisions appear in Section 607 of the bill, as 

passed by the Senate.  

We encourage our listeners to join us in New Orleans next 

week where we will be discussing the House and Senate versions of 

the housing stimulus package, with an emphasis on the LIHTC 

modernization provisions. The conference is Thursday May 15 and 

Friday, May 16 in New Orleans.  

 Well, that brings us to the end of this week’s report.  
 
The Novogradac Report on Tax Credits is brought to you each 

week by Novogradac & Company, a national accounting, valuation 

and consulting firm focusing on affordable housing and community 

development. Check us out on the web at www.novoco.com.  

 

Please join us again next Tuesday when we talk about the 

challenges of preparing market studies in light of the HUD AMGI 

revisions.   

We will also update the nation on the status of legislation in 

California that would allow bifurcation of the California state low-

income housing tax credit from the federal tax credit. This legislation, 

if passed, could greatly enhance the value of California state low-
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income housing tax credits and dramatically increase production of 

affordable housing in California.  

 

We also encourage our listeners to go to our web site and 

submit comments on the topics they would like to hear more about on 

our weekly podcasts. 

 

This is Michael Novogradac and I’ll be back next Tuesday. 

Thanks for listening.  

(Outro music)  

 

Editorial material in this transcript is for informational purposes 

only and should not be construed otherwise. Advice and 

interpretation regarding tax credits or any other material covered in 

this transcript can only be obtained from your tax advisor. 

 

© Novogradac & Company LLP, 2009 All rights reserved. 

 

Reproduction of this publication in whole or in part in any form 

without written permission from the publisher is prohibited by law. For 
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