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Michael J. Novogradac, CPA, discusses a hearing that will be held this week on federal 

support for financial institutions and a policy forum held last week on the topic of tax reform. 

Then he discusses the much-anticipated release of updated eligible census tract data for the 

new markets tax credit program and describes the transition period provided by the CDFI Fund 

for new markets professionals to adjust to the new data. Next, he examines the long-awaited 

final low-income housing tax credit qualified contract regulations, shares analysis of the newly-

designated 2013 qualified census tracts and briefly discuss low-income housing tax credit 

property disposition guidance released by the IRS. In the historic tax credit discussion he shares 

statistics about conservation easement cases currently on the U.S. Tax Court’s docket and 

previews the Advisory Council on Historic Preservation’s next quarterly meeting. Finally, in the 

renewable energy segment, he discusses the provisions of the IMPACT Act, which would 

extend a number of important renewable energy tax incentives. 

 

Summaries of each topic:  

1. General News (2:22 – 6:36) Pages 2-3 

2. New Markets Tax Credits (6:37 – 12:42)  Pages 4-5 

3. Low-Income Housing Tax Credits (12:43 – 20:18) Pages 6-8 

4. Historic Tax Credits (20:19 – 22:44) Page 9 

5. Renewable Energy Tax Credits (22:45 – 24:42) Page 10 

 

Editorial material in this transcript is for informational purposes only and should not be 

construed otherwise. Advice and interpretation regarding tax credits or any other material 

covered in this transcript can only be obtained from your tax advisor.  

 

© Novogradac & Company LLP, 2012 All rights reserved. Reproduction of this publication in 

whole or in part in any form without written permission from the publisher is prohibited by law. 

For reprint information, please send an e-mail to cpas@novoco.com.   
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GENERAL NEWS 
 
Congress Returns  

 Lawmakers returned to session in Washington, D.C. yesterday after a week-long state 
and district work period.  

 There is a hearing scheduled for tomorrow, Wednesday, that may be of interest to 
listeners.  

 On May 9, the Senate Banking, Housing and Urban Affairs Subcommittee on Financial 
Institutions and Consumer Protection will hold a hearing on the Volcker Rule entitled: “Is 
Simpler Better? Limiting Federal Support for Financial Institutions.”  

 The witnesses will include:  
o Paul Volcker, himself, the man for whom the Volcker rule is named.  He is the 

former Chairman of the Board of Governors of the Federal Reserve System  
o Thomas Hoenig, a member of the Federal Deposit Insurance Corporation 
o Tom Frost, chairman emeritus of Frost National Bank and  
o Wallace Turbeville, a senior fellow at Demos.  

 Details are available at banking.senate.gov.  
 
Tax Reform  

 Last week, on May 3, the Hamilton Project hosted a policy forum on the topic of tax 
reform.  

 Two panel discussions focused on the economic context for tax reform and the 
economic criteria that panelists believe should be used when evaluating tax reform 
options.   

 The first panel featured  
o former Council of Economic Advisers Chair Martin Feldstein and  
o Lawrence H. Summers, former Assistant to the President for Economic Policy 

and former Treasury Secretary 
 Mr. Feldstein and Mr. Summers discussed the broad economic case for tax reform.  
 The second panel debated key principles for a successful tax reform effort.   
 Participants on the second panel were  

o Business Roundtable President and former Michigan Governor John Engler 
o Center for American Progress Chair and Counselor John Podesta 
o NBER President and CEO James Poterba and  
o Brookings Senior Fellow Alice Rivlin.   

 After each panel, the speakers took audience questions. 
 Audio and video recordings of the discussions are available online at 

www.hamiltonproject.org.   
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FSOC Hearing 
 The House Financial Services Committee’s Financial Institutions and Consumer Credit 

Subcommittee announced a hearing to “examine how the Financial Stability Oversight 
Council (FSOC) intends to exercise its discretionary authority to designate nonbank 
financial firms as ‘Systemically Significant Financial Institutions’ (SIFIs).”   

 One key reason why many of our listeners care as to which entities are designated SIFIs 
is that SIFIs are likely to be subject to some extent to the investment limitations 
contained in the Volcker rule. 
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NEW MARKETS TAX CREDIT NEWS 
 
New Markets Tax Credit-Eligible Areas Updated 

 Last week the CDFI Fund published updated New Markets Tax Credit program eligibility 
criteria based on new data.  

o For the past 10 years, the New Markets Tax Credit Program has used income 
and poverty data from the 2000 census to define new markets tax credit-eligible 
low-income communities  

o The 2010 Census created an updated set of census tracts.  
o For the 50 states and the District of Columbia, the 2010 Census had 73,057 total 

tracts compared with the 65,443 in the 2000 Census.  
o As a result, the CDFI Fund updated its list of new markets tax credit-eligible low-

income communities and areas of higher distress to align with the 2010 census 
tracts. 

o In addition, to create an updated list of new markets tax credit-eligible 
communities and areas of higher distress, the CDFI Fund used the 2006-2010 
American Community Survey, or ACS, data on income and poverty.  

o The ACS has replaced the decennial Census “long form” data as the source of 
tract-level data on income and poverty. 

 As of May 1, community development entities may use the updated data to determine if 
qualified low-income community investments are located in NMTC-eligible communities.  

 I stress the word “may” because in its announcement, the CDFI Fund said it recognizes 
that CDEs may have already begun to structure potential qualified low-income 
community investments based on the 2000 census data.  

 As such, the CDFI Fund will allow for a transition period.  
 A CDE that has been awarded NMTC allocation authority in the 2011 round or earlier 

can use the following timelines for guidance on the data they should use to qualify 
potential investments. 

o QLICIs closed before May 1, 2012 must use 2000 Census data for determining 
low-income community eligibility. 

o QLICIs closed between May 1, 2012 and June 30, 2013 may use either 2000 
Census data or 2006-2010 ACS data applied to the 2010 census tracts for 
determining low-income community eligibility. 

o QLICIs closed on or after July 1, 2013 must use 2006-2010 ACS data applied to 
the 2010 census tracts for determining Low-Income Community eligibility. 

 “Closed” means an investment for which the CDE has distributed cash proceeds from a 
qualified equity investment to a qualified active low-income community business.  

 This transition window is expected to be very helpful to the new markets tax credit 
community in making the adjustment to the new eligibility data we hope it doesn’t 
adversely or negatively impact transactions that are currently in the pipeline.  
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 Looking ahead, CDEs that apply for New Markets Tax Credit allocation authority in the 
calendar year 2012 allocation round will be required to use the new data to identify 
qualified projects for their application.  

 And likewise, CDEs that receive allocation authority under the calendar year 2012 
allocation round will be required to use the new eligibility data to qualify QLICIs. 

 Additional guidance on the new eligibility data and the transition period can be found in 
the NMTC Census Data Transition FAQs document published by the CDFI Fund.  

 Novogradac & Company LLP is currently updating the NMTC Qualifying Census Tracts 
Mapping Tool to include the updated eligibility data.  

 Subscribers to Novogradac & Company's free Industry Alert E-mail service will receive 
an e-mail announcement when the update has been completed.  

 Questions about the updated NMTC eligibility data and the transition period may be 
directed to Brad Elphick, CPA, at brad.elphick@novoco.com or (678) 867-2333.  

 
CDFI Fund Has Moved  

 In case you missed the announcement, as of yesterday, May 7, the CDFI Fund will be in 
a new office location.  

o 1801 L Street, NW 
6th Floor 
Washington, DC 20036 

 Details about the CDFI Fund’s new office space and mailing address can be found 
online at www.cdfifund.gov.  

 Specific inquiries regarding the impact of the CDFI Fund's office relocation on various 
business processes can be sent to cdfihelp@cdfi.treas.gov.  
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 
Qualified Contracts  

 Last week the IRS published final regulations regarding low-income housing tax credit 
qualified contract rules.  

 The proposed regulations were published almost five years ago on June 19, 2007.  
 Written and electronic comments responding to the proposed regulations were received 

and a public hearing was held on the proposed regulations on October 15, 2007.  
 After consideration of all the comments, the proposed regulations were adopted as 

amended by the Treasury decision released last week.  
 The final regulations provide guidance concerning LIHTC property owners’ requests to 

LIHTC agencies to obtain a qualified contract for the acquisition of an LIHTC building.  
 The rules will affect owners requesting a qualified contract, potential buyers and 

agencies responsible for the administration of the LIHTC program.  
 The guidance released last week describes some of the comments submitted on the 

proposed regulations and then presents response from the IRS and Treasury.  
o For example, according to the notice, some commentators questioned the 

provision in the proposed regulations that would allow tax credit agencies to 
adjust the fair market value of a building, if, after a reasonable period of time 
within the one-year offer-of-sale period, no buyer has made an offer or market 
values have adjusted downward.  

o One commentator noted that, as a result of this provision, in order to secure a 
more favorable price for the building, prospective buyers might wait out the 
qualified contract process until an agency reduces the qualified contract price.  

o Another commentator noted the unfairness of granting state agencies the 
unilateral right to reduce the fair market value of the non low-income portion of 
the building, particularly when the proposed regulations provide no limitation on 
how much the agency may reduce the fair market value. 

o In last week’s release, the IRS and the Treasury Department said they believe 
these concerns are valid. 

o Accordingly, the final regulations provide that the agency may adjust the fair 
market value of the non low-income portion of the building only with the consent 
of the owner.  

o If no agreement between the agency and owner is reached, then the fair market 
value of the non low-income portion of the building remains unchanged. 

 Several other specific provisions and issues are discussed in similar fashion in the 
notice, such as  

o whether land value should be included in the qualified contract amount,   
o issues related to cash distributions  
o appraiser standards,  
o the definition of bona fide contract  
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o resolution of disputes,  
o the calculation of adjusted investor equity,  
o and much more.  

 The final qualified contract regulations can be found online at 
www.taxcredithousing.com.  

 Questions about the final qualified contract regulations can be directed to Mike Morrison, 
CPA, at mike.morrison@novoco.com or (415) 356-8000.  

 As you review the final regulations, send your observations to CPAs@novoco.com 
 
2013 QCTs 

 As promised in previous podcasts, I have an update on the new qualified census tracts 
for the Low-Income Housing Tax Credit program that will go into effect January 1, 2013.  

 As most listeners know the release of this data in April is atypical.  
 HUD said it made the designation of QCTs for 2013 earlier than it has in recent years to 

provide more time for the public to adjust to the revised list.  
 Novogradac & Company’s initial analysis indicates there will be a roughly 34% increase 

in the number of QCTs in 2013.  
 Much of this surge may be attributed to economic factors such as the median household 

income decreases caused by the Great Recession.  
 In addition, the 2010 Census created an updated set of census tracts that was greater in 

number than the last set.  
 The 2010 Census had 73,057 total tracts compared with the 65,443 in the 2000 Census.   
 Based on these figures in 2012, 15.5% of all census tracts were QCTs.  
 In 2013, 18.6% percent of census tracts will be QCTs. 
 To access additional statistics about the new QCTs and find links to related resources, I 

invite you to visit my blog at novogradac.wordpress.com.  
 Questions about QCTs can be directed to Jim Kroger, CPA, at (415) 356-8000 or 

cpas@novoco.com.  
 
IRS Guidance Related to LIHTC Property Disposition 

 Also last week, the IRS issued Revenue Procedure 2012-27, which describes how to 
make the notifications required to begin the three-year statutory period for assessing a 
deficiency resulting from a reduction in the qualified basis of a low-income housing tax 
credit building that occurs after the taxpayer disposes of the building or an interest 
therein.  

 This provision is related to a change in the recapture rules created by the Housing 
Assistance Tax Act of 2008.  

 Wherein taxpayers where no longer required to post a bond to avoid tax credit recapture 
when they transferred an interest in a LIHTC property.   

 However, taxpayers were subject to an extended statute of limitations regarding tax 
credit recapture.   
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 This IRS notice establishes the procedure to begin the tolling of the statute of limitations 
in situations where recapture has occurred. 

 A copy of Revenue Procedure 2012-27 can be found www.taxcredithousing.com.  
 If you have any questions about the notice, contact my partner Mike Morrison in our San 

Francisco office. 
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HISTORIC TAX CREDIT NEWS 
 
Easement Cases  

 According to an IRS official, there are currently 216 docketed cases in the U.S. Tax 
Court involving conservation easements.  

 Furthermore, the Internal Revenue Service has won all or part of five cases so far in 
2012.  

 BNA reports that on April 25 IRS technical reviewer Karin Gross spoke to a meeting of 
the D.C. Bar Association Exempt Organizations Committee. 

 In her remarks, Ms. Gross said the number of cases now in litigation is “enormous.” 
 According to BNA, many of these recent cases have involved whether the donated 

property was being maintained in perpetuity as outlined in the agreement between the 
donor who gave it and the charity that received it.  

 Other questions have revolved around valuation of the property given. 
 Ms. Gross told BNA that increased scrutiny by the IRS started roughly eight years ago 

following tips and published reports about conservation easement scandals.  
 Since then, she says the IRS has become more proactive, which in turn led taxpayers to 

dispute IRS's disallowance of some deductions for charitable contributions of land, 
natural habitats, open spaces and historic facade easements. 

 
Advisory Council on Historic Preservation Meeting  

 This week, on Thursday, May 10, the Advisory Council on Historic Preservation will hold 
its quarterly meeting.  

 According to the notice announcing the meeting, the council’s agenda includes a follow 
up forum discussion on the topic of “Federal Budget Austerity and Historic Preservation.”  

 The council is also slated to discuss “Building a More Inclusive Preservation Program,” 
and its legislative agenda.  

 The meetings of the Advisory Council on Historic Preservation are open to the public.  
 The meeting will be held in the Caucus Room of the Russell Senate Office Building at 

8:30 a.m. on May 10.  
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RENEWABLE ENERGY TAX CREDIT NEWS 
 
IMPACT Act Introduced to Preserve Wind Energy Tax Credit 

 In late April several top House Democrats introduced legislation that would extend 
incentives for wind and other renewable energy production, clean energy manufacturing 
and a number of other clean energy activities.  

 The bill is called the IMPACT Act, which stands for Investing to Modernize the 
Production of American Clean Energy and Technology.  

 The measure was introduced by Congressmen Ed Markey, Henry Waxman, John 
Larson, Earl Blumenauer and Bill Pascrell, Jr.  

 Among other things, the IMPACT Act proposes:  
o extending for 8 years the Production Tax Credit for wind, solar, geothermal, 

biomass, landfill gas, hydropower, and marine and hydrokinetic power 
production.  

o Extending for 2 years the 1603 Renewable Energy Grant Program.  
o Providing $5 billion for the Section 48C tax credits for the construction of new 

and modified American facilities for manufacturing clean energy technologies. 
o Extending the election of the investment tax credit. 

 The bill is unlikely to make any progress, largely because it proposes ending subsidies 
for the largest oil companies to pay for the subsidies to renewable energy.  

 In addition to the divisiveness of using a repeal of oil company subsidies to pay for the 
bill, there is little chance that serious negotiation on tax extenders legislation will gain 
momentum until after the election.  

 Nonetheless, it’s always a welcome sight when lawmakers express support for 
renewable energy tax incentives.  

 To read more about how the election and the surrounding political pressures will affect 
Congress’ work for the rest of the year, I invite you to read my Washington Wire column 
in this month’s Journal of Tax Credits.  

 The column is featured in the complimentary online version online at 
www.novoco.com/journal.  

 


