
Summary: May 19, 2015 
 

In this week’s Tax Credit Tuesday podcast, Michael J. Novogradac, CPA, starts off the general 

news section by talking about the T-HUD appropriations bill passed by the House 

Appropriations Committee last week. In the low-income housing tax credit section, he shares a 

Chief Counsel Advice Memorandum from the IRS and what it says about conflicting tenant 

income requirements among different programs. Then, he discusses a report from HUD on the 

relationship between state qualified allocation plans and the location of low-income housing tax 

credit properties. Next, he addresses two news items from Missouri: One is about a low-income 

housing tax credit assessment bill and the other is a proposed change that could help increase 

housing options for survivors of domestic violence. Also in state news, he discusses a memo 

that would clarify application requirements for California redevelopment agencies that financed 

state low-income housing tax credit properties. In new markets tax credit news, he shares the 

latest Qualified Equity Investment Issuance or QEI report. He also discusses which governor 

last week vetoed a bill that would have created a New Markets Tax Credit program in his state. 

In historic tax credit news, he shares an update on historic tax credit guidance that may be 

released this summer concerning income inclusion and partnership income. He also 

summarizes a bill that would allow counties and cities to create their own historic preservation 

incentives in North Carolina. He then outlines Georgia’s newly expanded state historic tax 

credit.  In the renewable energy tax credit section, he reports on a state bill that is designed to 

make renewable energy investments more attractive in Colorado. 

 

Summaries of each topic:  

 

1. General News (2:36 – 4:34) Page 2 

2. Low-Income Housing Tax Credits (4:35 – 13:52) Pages 3 - 6 

3. New Markets Tax Credits (13:53 – 16:18) Page 7  

4. Historic Tax Credits (16:19 – 19:10) Page 8  

5. Renewable Energy Tax Credits (19:11 – 20:15) Page 9 

 

Editorial material in this transcript is for informational purposes only and should not be 
construed otherwise. Advice and interpretation regarding tax credits or any other material 
covered in this transcript can only be obtained from your tax adviser.  
© Novogradac & Company LLP, 2015. All rights reserved. Reproduction of this publication in 
whole or in part in any form without written permission from the publisher is prohibited by law. 
For reprint information, please send an email to cpas@novoco.com. 
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GENERAL NEWS 

Committee Approves 2016 T-HUD Appropriations Bill 

 In general news, the House Appropriations Committee last week approved the 
Transportation, Housing and Urban Development, or T-HUD, funding bill for fiscal year 
2016. 

 The bill reflects a $55.3 billion allocation for discretionary spending. 
o That’s $1.5 billion more than fiscal year 2015, but its $9.7 billion below President 

Obama’s request.  
o However, considering reduced offsets that are mainly caused by a $1.1 billion 

decline in FHA receipts, the bill actually only represents an increase of about $25 
million above current funding levels. 

 As I mentioned in an earlier podcast, the bill includes $42 billion in net funding for HUD. 
o That’s $1 billion more than the FY 2015 enacted level, but $3 billion below the FY 

2016 HUD request. 

 If the bill passes as is, it would include: 
o $10.7 billion for project-based rental assistance, 
o $19.9 billion for tenant-based rental assistance, 
o $3 billion for the Community Development Block Grant or CDBG program and 
o $767 million in net appropriated funding for the HOME Investment Partnerships 

program.   

 Aside from a few transportation-related amendments that were adopted last week, the bill 
is essentially the same as the markup bill issued last month. 

 The bill was approved by the committee by a vote of 30-21. 

 It now goes to the House floor for consideration. 

 If you’re looking for a more detailed summary of the bill, check out my Notes from 
Novogradac blog at www.novogradac.wordpress.com.  

 I’ll also keep you updated on the bill’s status on Twitter. 

 My handle is @Novogradac. 
  

  

http://www.novogradac.wordpress.com/
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LOW-INCOME HOUSING TAX CREDIT NEWS 

LIHTC Housing Commitment Rule 

 In low-income housing tax credit (LIHTC) news, last week the IRS released a memo 
stating that a building can continue to qualify as low-income under Section 42 of the 
Internal Revenue Code (IRC) even if an owner terminates a tenant’s lease due to 
household income increasing over the amount allowed under the requirements of a local, 
state or other federal program. 

 The guidance is an important improvement over a similar memo released in 2007, which 
reached a different, more problematic conclusion.  

o The 2007 memo said that if a taxpayer  gives precedence to another program’s 
income requirements that are in conflict with Section 42, then the property is no 
longer in compliance with Section 42 and no credit is allowable in the year under 
audit. 

o The IRS now recommends that the 2007 memo be withdrawn. 
o It said that auditors should instead determine whether an extended low-income 

housing commitment is in effect at the end of the tax year or years at issue. 

 However the new guidance still states that an increase in tenant income is not in itself 
good cause to terminate a lease because Section 42 allows a unit to remain qualified as 
low-income even if a tenant’s income increases above the initial maximum qualifying level. 

 There are also instructions for IRS auditors not to be involved in determining whether or 
not good cause exists, but rather allowing the tenant or allocating agency to enforce any 
good cause eviction requirements. 

 We’ve posted the memo for you at www.taxcredithousing.com.  

 If you have any questions about the impact of this guidance on your property’s eligibility 
for LIHTCs, please contact my partner Jim Kroger in our San Francisco office at 415-356-
8000. 

 
QAP Report 

 In other news, I’d like to call your attention to a report published last month that poses an 
important question: What effect do states’ qualified allocation plans (QAPs) have on where 
LIHTC properties are built? 

 As many of our listeners know, the LIHTC is generally administered by designated 
housing agencies in each state. 

 While some selection criteria are required by the federal government, states can advance 
their own housing goals by adopting additional criteria in their QAPs. 

 The recent report looks at the correlation between QAP priorities and the location of 
awarded developments.  

 I don’t think these results are any surprise to tax credit developers, sponsors and others 
knowledgeable in the field, but it is good to have the data. 

o First, the report showed evidence that there is a significant relationship between 
changes in QAP location preferences and where tax credits are allocated. 
 States that increased priorities for higher opportunity areas awarded more 

tax credits for developments in low-poverty areas and allocated fewer 
credits in high-poverty areas. 

 The constant there being higher opportunity areas are those areas that 
have lower poverty levels. 

http://www.taxcredithousing.com/
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o Another finding was that a qualified census tract designation may be less 
relevant to location choices than it used to be. 
 A likely reason is that the Housing and Economic Recovery Act of 2008 

gave states the opportunity to apply up to a 30 percent basis boost to 
developments outside of QCTs. 

 The report said this weakens the incentive effect of the 30 percent basis 
boost for properties in QCTs. 

 As we all know, competition for LIHTCs is increasingly competitive. 

 That’s one of the reasons why location priorities listed in a state’s QAP are likely to play 
ever greater roles in where tax credit developments are built.  

 To read the study, go to www.taxcredithousing.com and hover over Resources tab, then 
click on Reports and Research. 

o The report is entitled “Effect of QAP Incentives on the Location of LIHTC 
Properties.” 

o And it was released by the U.S. Department of Housing and Urban Development 
(HUD) and the Office of Policy Development and Research. 

 
Missouri Assessment Bill 

 In state-level news, a Missouri bill that would clarify how to assess LIHTC properties for 
property tax purposes passed both houses of the state Legislature. 

o The bill is now awaiting Gov. Jay Nixon’s signature. 

 The bill includes a provision that requires that assessors use an income-based approach 
to assess any property that has restrictions due to any of the following reasons: 

o the property being eligible for LIHTCs, 
o being built through the HUD HOME program, 
o being built with incentives from the Department of Agriculture and Rural 

Development, 
o or any other property with state of federal subsidies concerning the use of it for 

housing purposes. 

 Without this legislation, it appears to be unclear what approach county assessors in 
Missouri should use when assessing properties for property tax purposes. 

o The result has been that some have used an approach that didn’t consider deed 
restrictions on LIHTC properties. 

o That meant the property tax on those developments went up dramatically. 

 This legislation will give some certainty on the operating cost level, particularly property 
tax expense to operators of properties in Missouri. 

 It should help with underwriting and allow additional properties to demonstrate financial 
feasibility. 

 Gov. Jay Nixon has until June 30 to sign the bill. 

 However, if he takes no action, it will still become a law. 

 You can see the bill at www.taxcredithousing.com. 
o Hover over Legislation and click on State Legislation. 
o It’s called Missouri House Bill 613. 

 
 
 
 
 

http://www.taxcredithousing/
http://www.taxcredithousing.com/
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Proposed Change for Missouri Special Needs Definition 

 Our next news item is also from Missouri. 

 Missouri State Treasurer Clint Zweifel recently submitted a letter to the Missouri Housing 
Development Commission asking it to change the state’s definition of special needs to 
include homeless survivors of domestic violence.  

o The new definition would affect the allocations of both federal and Missouri state 
LIHTCs.  

 A third of the federal and Missouri LIHTCs are set aside for housing developments that 
serve populations with special needs. 

 The current definition of special needs includes those who are physically, emotionally, 
mentally or developmentally disabled.  

 The state treasurer would like to include homeless domestic violence survivors to that 
group. 

 In his letter to the commission, Zweifel cites a statewide study finding that survivors of 
domestic violence are the third largest subpopulation of homeless individuals in Missouri, 
which include an estimated 1,200 men, women and children. 

 According to the treasurer’s office, his proposal would amend the state housing 
commission’s QAP, which will go through a review and amendment process during the 
next two months.  

 To read the letter or learn more about the federal and Missouri LIHTC programs, go to 
www.taxcredithousing.com, or contact my partner Michael Kressig in out St. Louis, Mo. 
office. 

 
California RDA Memo 

 In other state-level news, the California Tax Credit Allocation Committee (CTCAC) 
recently issued a memo intended to clarify requirements for applications by redevelopment 
agencies that financed state LIHTC properties. 

o As many listeners know, California eliminated the state’s 400-plus redevelopment 
agencies in February 2012. 

o Successor agencies were designated to manage projects that were already 
started, but that change left some confusion about LIHTC reporting requirements 
in California. 

o This month’s memo attempts to clear that up. 

 Specifically, it said that during the tax credit application review, the successor agencies 
don’t need a Final and Conclusive Determination letter or communication from the 
Department of Finance that says a FCD isn’t needed. 

o Those rules previously applied when redevelopment agency money was used to 
finance a development. 

 Instead, successor agencies with properties that received California tax credits must 
submit both the: 

o the Housing Asset Transfer that identifies the resource 
o and a letter from the Department of Finance approving that transfer. 

 The memo also pointed out that funds generated after the dissolution of the 
redevelopment agency should not be identified as redevelopment agency money in the 
state application. 

o That money often comes from loan repayments or property sales. 
o Concerning that money, success agencies don’t require any of the extra 

documentation that redevelopment agency funds mandated. 

http://www.taxcredithousing.com/
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 All other money in LIHTC properties, including funds committed to a development, are still 
considered redevelopment agency funds. 

o That means reporting requirements still include either a Final and Conclusive 
Determination letter or written communications from the Department of Finance 
saying that a FCD isn’t applicable. 

 The hope is that this memo will clarify questions for LIHTC properties in California. 

 For information on the California or other state LIHTCs, contact my partner Molly O’Dell in 
our San Francisco office at 415-356-8000. 
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NEW MARKETS TAX CREDIT NEWS 
 
QEI Issuance Report 

 In new markets tax credit (NMTC) news, the CDFI Fund earlier this month issued its 
Qualified Equity Investment Issuance, or QEI report. 

 This is a monthly feature of the Tax Credit Tuesday podcast, as regular listeners know. 

 The QEI report identifies: 
o the total dollar amount finalized by NMTC allocatees and 
o the amount remaining to be issued, among other things. 

 According to the report, about $103.4 million in qualified equity investments were finalized 
in April. 

 As of May 4, the amount of NMTC allocation authority still available was about $1.26 
billion. 

o Although, most of that has already been unofficially committed. 

 To read the latest QEI Issuance Report, go to www.newmarketscredits.com. 

 If you have any questions about your investments, please contact my partner John 
Sciarretti in our Dover, Ohio office at 330-365-5400.  

 
Georgia NMTC Bill Vetoed 

 In other news, Georgia Gov. Nathan Deal last week vetoed legislation that would have 
created a 55 percent Georgia state NMTC. 

o The bill called for the state to certify up to $100 million in equity investments.  

 The proposed 55 percent credit included a requirement that the qualified active low-
income community businesses (QALICBs) were eligible only if they had fewer than 250 
employees and less than $10 million in net income the previous year. 

o It also excluded businesses that make more than 15 percent of their income 
from real estate rent or sales. 

 The legislation had passed the state House of Representatives and the Senate by 
significant margins. 

o More specifically, 133 to 24 in the House and 41 to 9 in the Senate. 

 During the legislative process, language was added to the bill that would have also 
authorized the Invest Georgia Fund to sell up to $55 million in tax credits to provide capital 
for a Georgia state-run venture capital fund.  

 Gov. Deal said that each part of the bill deserved serious discussion, but that 
implementing the initiatives at the same time would have too much of an impact on the 
general fund. 

 Although the veto was a disappointment for NMTC advocates, they will undoubtedly 
continue to push for a state program.  

 It would be a great way to keep Georgia competitive for investor dollars, especially 
considering that neighboring states Alabama and Florida both offer state NMTCs.  

 For more information on NMTC, contact my partner Brad Elphick in our Atlanta office. 
  

http://www.newmarketscredits.com/
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HISTORIC TAX CREDIT NEWS 
Income Inclusion Guidance 

 In historic tax credit (HTC) news, an attorney for the Internal Revenue Service said that 
guidance may be released this regarding the interaction of Section 50(d) income and 
partnership tax basis.  

 Section 50(d) income is income associated with a pass-through lease structure using 
HTCs and certain other tax credit programs. 

 If Section 50(d) income inclusion is treated as an item of partnership income, it would 
generally increase a partner’s tax basis and their partnership interest. 

 The issue of Section 50(d) income inclusion was unresolved under Revenue Procedure 
2014-12 which provides safe harbor guidance for HTC transactions. 

 As a consequence, the HTC community has long awaited further guidance on the issue.  

 Attorney Christopher Kelley said that it’s unknown whether the new guidance will be 
published before June 30, which is the end of the IRS-Treasury business plan. 

o However, officials hope to release a draft soon after. 

 If you have any questions in the meantime, please contact my partner Tom Boccia in our 
Cleveland office at 216-298-9000.  

 
North Carolina Historic Grants Bill 

 In HTC news, the state Senate in North Carolina passed a bill that would allow counties 
and cities to create their own grants and loan programs for historic preservation. 

o Some see this as a replacement for the state’s expired HTC. 

 As you may recall, after the North Carolina House approved a bill to reinstate the state 
credit, the state Senate assigned the bill to a committee. 

o The problem is that committee rarely meets, which led some to declare the bill in 
trouble. 

 This new legislation would allow local governments to issue grants or loans funded by 
property taxes to public and private property owners who are seeking to restore historic 
buildings. 

 It unanimously passed the state Senate and is now being looked at by a committee in the 
House. 

 The state’s cultural resources secretary, Susan Kluttz, said that the proposal clarifies that 
local governments can apply their funds to such use. 

o However she added that this does not replace the need for a state historic 
preservation tax credit. 

o Kluttz and Gov. Pat McCrory have spent much of the past few months touring the 
state to promote bringing back the state HTC. 

 The co-sponsor of the current bill said that historic preservation should be the 
responsibility of local government, not the state. 

 The legislation is Senate Bill 472. 

 You can learn more about state historic preservation resources at 
www.historictaxcredits.com.  

 
Georgia Expands State HTC 

 Also in more positive state HTC news, last week Georgia Gov. Nathan Deal signed into 
law House Bill 308, which allows developers up to $10 million in Georgia state HTCs. 

 For additional details, contact Brad Elphick in Novogradac’s Atlanta Office.   

http://www.historictaxcredits.com/
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RENEWABLE ENERGY TAX CREDIT NEWS 

Colorado ITC Enterprise Zone Bill 

 Let’s move on now to our renewable energy tax credit (RETC) section. 

 I have news about a state bill designed to make renewable energy investments more 
attractive in the state of Colorado.  

 The bill relates to the state Enterprise Zone Investment Tax Credit (ITC), which is an 
income tax credit equal to 3 percent of qualified investments in Enterprise Zones. 

 If enacted, the bill would allow taxpayers to receive a refund from the state instead of the 
state renewable energy ITC. 

o And the refund would equal 80 percent of the tax credit, up to $750,000 per 
taxpayer annually. 

o Essentially, taxpayers could forego 20 percent of the credit for the ability to 
receive the refund instead.  

 Supporters of the bill say it would do two things: 
o reduce the state’s liability for future Enterprise Zone ITC carryovers by 20 

percent and 
o help Colorado remain competitive with neighboring states for renewable energy 

investors.   

 Colorado lawmakers sent the bill to Gov. John Hickenlooper for consideration. 

 The bill is called Colorado House Bill 15-1219. 

 You can find a copy of it at www.energytaxcredits.com.  
 

 

http://www.energytaxcredits.com/

