
Novogradac Report on Tax Credits 
Summary: July 12, 2011 

 

1 
www.novoco.com/podcast 

©Novogradac & Company LLP 2011 

 

Michael J. Novogradac, CPA, discusses the status of tax reform and deficit 

reduction talks in Washington, D.C. He also reviews IRS comment invitations related to 

the LIHTC; shares news of the enactment of Hawaii’s state level LIHTC cash grant 

exchange program; and discusses California’s second LIHTC application round and the 

elimination of redevelopment agencies. Next, he provides more information about 

Section 1603 project audits being conducted by the Office of the Inspector General; 

reviews an OCC newsletter intended as a guide for national banks seeking to invest in 

solar energy projects; and discusses the findings of “U.S. Solar Market Trends 2010.” 

Then, he reviews the provisions of the Creating American Prosperity through 

Preservation Act of 2011 and its prospects for passage. Finally, he invites NMTC-

financed businesses to sign on to a letter in support of an extension for the new markets 

tax credit program and examines the most recent QEI Issuance Report. 

 

Summaries of each topic:  

1. General News (2:40 – 8:03) Pages 2-3 

2. Low-Income Housing Tax Credits (8:04 – 14:59) Pages 4-6 

3. Renewable Energy Tax Credits (15:00 – 20:18) Pages 7-8 

4. Historic Tax Credits (20:19 – 24:03) Pages 9-10 

5. New Markets Tax Credits (24:04 – 26:59) Pages 11-12 

 

Editorial material in this transcript is for informational purposes only and should 

not be construed otherwise. Advice and interpretation regarding tax credits or any other 

material covered in this transcript can only be obtained from your tax advisor.  

 

© Novogradac & Company LLP, 2011 All rights reserved. Reproduction of this 

publication in whole or in part in any form without written permission from the publisher is 

prohibited by law. For reprint information, please send an e-mail to cpas@novoco.com.   
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GENERAL NEWS 
 
Chairmen Camp and Baucus Announce Joint Hearing on Tax Reform  

 Ways and Means Committee Chairman Dave Camp and Finance Committee 
Chairman Max Baucus will hold a joint hearing tomorrow to review the tax 
treatment of debt and equity and to consider distinctions in the treatment of each 
in the context of comprehensive tax reform.   

 In connection with the hearing, the staff of the Joint Committee on Taxation will 
release two reports that analyze the taxation of household debt and business 
debt.   

 Chairman Camp and Chairman Baucus are chair and vice chair, respectively, of 
the Joint Committee on Taxation.  

 At the March 15, 2011 organizational meeting of the Joint Committee, they 
directed staff to analyze how debt financing is taxed relative to equity financing 
and to report on the effects of such differences on household and business debt 
levels.   

 Chairman Camp and Chairman Baucus believe that the policy and economic 
information provided by JCT staff will be important for the tax-writing committees 
to consider in the formulation of comprehensive tax reform legislation.   

 The two JCT reports will be formally presented to the Ways and Means 
Committee and Senate Finance Committee at the joint hearing. 

 With regard to the joint hearing, Chairman Camp said that with both the Ways 
and Means Committee and the Senate Finance Committee actively pursuing tax 
reform, it will be critical for Congress’s two tax-writing panels to be working 
together closely. 

 
Debt Ceiling Talks Continue  

 President Obama met Thursday, Sunday and again yesterday with congressional 
leaders from both parties to negotiate raising the debt ceiling.  

 Many reports indicate that the president was willing to make concessions on cuts 
to Medicare and Social Security in exchange for Republicans agreeing to tax 
increases. 

 House Majority Leader Eric Cantor, who dropped out of previous budget talks 
when negotiators reached an impasse over raising taxes, was part of last week’s 
bipartisan meeting.  

 He was quoted the day before Thursday’s meeting saying that Republicans were 
only willing to agree to changes in the tax code that would raise revenues in 
exchange for corresponding tax cuts.  

 Which brings us to the quote of the week.  
 According to PBS Newshour, Cantor said, quote:  

o "If the president wants to talk loopholes, we’ll be glad to talk loopholes. 
We’ve said all along that preferences in the code aren't something that 
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helps economic growth overall. But, listen, we are not for any proposal 
that increases taxes, and any type of discussion should be coupled with 
offsetting tax cuts somewhere else.” 
 

 Meanwhile, pressure on negotiators continues to build as the clock runs out.  
 In a press release on the U.S. government’s rating in early June, Moody’s 

Investors Service indicated that if there has not been demonstrable progress on 
increasing the statutory debt limit by mid-July, the U.S. government's Aaa rating 
is likely to be placed under review for possible downgrade, due to the very small 
but rising risk of a short-lived default.  

 If a debt-ceiling-related default were to occur, the agency says it would likely 
downgrade the rating shortly thereafter to reflect not only the default itself, which 
would presumably be very short-lived and be cured in full, but also its 
implications for the U.S. government long-term creditworthiness.  

 In a special comment released on June 29, Moody’s discussed the implications 
of this downgrade for issuers whose ratings depend on direct or indirect linkages 
with the government bond rating. 

 In the special comment, the agency said that directly linked credits will move in 
lock step with any sovereign rating action.  

 Directly linked issuers or debt issues are those that benefit from an explicit 
federal government guaranty, credit enhancement or very high levels of implicit 
support from the federal government.  

o These include government sponsored enterprises, such as Fannie Mae 
and Freddie Mac and the Federal Home Loan Banks, as well as 
structured finance securities and housing revenue bonds secured by 
Fannie Mae, Ginnie Mae and Freddie Mac mortgage backed securities 
and supported by various types of federal credit enhancement.  

o Federal lease financings and public housing authority bonds secured by 
HUD capital grants also are categorized by Moody’s as directly linked 
because they are dependent on the federal government funding for debt 
repayment.  
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 
IRS Invites Comments  

 Last week, the Internal Revenue Service invited comments on Form 8823, Low-
Income Housing Credit Agencies Report of Noncompliance or Building 
Disposition.  

 The IRS uses Form 8823 to determine whether the low-income housing tax credit 
is being correctly claimed and whether there is any credit recapture.  

 No revisions were made to the form.  
 However, the IRS said it adjusted the burden computation to accurately reflect 

the total burden hours associated with the data collection.  
 Written comments will be accepted until September 6. 
 The LIHTC Working Group plans to submit comments in response to this 

invitation.   
 The LIHTC Working Group is also working on comments in response to another 

comment invitation released last month.  
 On June 14, the IRS invited public comments on T.D. 8302. 
 This regulation provides state and local housing credit agencies and owners of 

qualified low-income buildings with guidance regarding compliance with the 
waiver requirement of Section 42(d)(6).  

 The regulation requires documentary evidence of financial distress leading to a 
potential claim against a federal mortgage insurance fund in order to get a written 
waiver from the IRS for the acquirer of the qualified low-income building to 
properly claim the low-income housing tax credit. 

 If you have questions about the Working Group, please call my partner Mike 
Morrison at 415-356-8000.   

 
Hawaii Enacts State LIHTC Exchange Program 

 Late last month, Hawaii Governor Neil Abercrombie signed a bill to enact a state-
level version of the federal Section 1602 low-income housing tax credit cash 
grant exchange program. 

 Act 158 provides developers with grants worth 70 percent of the cash value of 
their property’s state low-income housing tax credit allocation. 

 For now, the program is being funded through $7 million in general obligation 
bonds made available under the state’s budget bill. 

 Since the economic downturn, Hawaii state low-income housing tax credit prices 
have averaged around 25 cents on the dollar, according to language in the 
enacting legislation.  

 This results in insufficient project equity and stalled developments around the 
state. 

 Hawaii Housing Finance and Development Corporation will be responsible for 
administering the program, which took effect on July 1.  
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 The program applies to buildings placed in service after December 31, 2011. 
 
California Announces Second LIHTC Allocation Round Clarifications 

 Last week’s listeners may recall that on June 30 HUD revised the fiscal year 
2011 rent and income limits for certain areas, including five California counties. 

 Because the revisions were made so close to the California Tax Credit Allocation 
Committee’s second round LIHTC application deadline, the agency said it will 
accept applications for projects located in those five counties utilizing the rent 
and income limits that were posted on June 15. 

o The affected counties are: 
 Riverside; 
 San Bernardino; 
 San Diego; 
 Santa Barbara; and 
 Ventura. 

 In a separate announcement, TCAC said it will also accept applications for tax-
exempt bond financed developments seeking federal and state LIHTC 
allocations. 

 Although the agency reported that it allocated its entire 15 percent annual state 
LIHTC set-aside for bond-financed projects in the first round, TCAC expects to 
have a substantial amount of state credits in the second allocation round 
available for bond deals after the 9 percent competition. 

 TCAC awarded nearly $46.4 million in total state and federal credits earlier this 
year in round one, and has almost $44.4 million remaining for round two 
allocations. 

 Applications for the second allocation round are due tomorrow, July 13, at 5 p.m. 
 If you have questions about your application or California’s allocation process, 

you may contact my partner Jim Kroger at 415-356-8000 or 
jim.kroger@novoco.com. 

 
California Budget Eliminates Redevelopment Agencies  

 Developers applying for low-income housing tax credit funding in California are 
being urged to consider if financing agreements from redevelopment agencies, or 
RDAs, will be enforceable at the time development begins.  

 Two budget trailer bills signed by the governor, ABx1 26 and ABx1 27, will 
effectively eliminate RDAs on October 1, 2011.  

 The budget trailer bills, also known as the Redevelopment Restructuring Acts, 
suspend new redevelopment activities as of June 29, 2011 and dissolve RDAs 
on October 1, 2011, unless the RDAs make specified contributions to local 
school and special districts.  

 The California Redevelopment Association has argued that the RDA legislation is 
unconstitutional and has pledged to challenge the law.   
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 Law firm Cox, Castle & Nicholson reported last week that State Senate President 
Pro Tem Steinberg stated last week that he was "confident" as to the 
constitutionality of the RDA legislation.   

 In a summary of the changes, Cox, Castle & Nicholson said it is unclear whether 
any legal challenge could be heard on any kind of expedited basis, whether any 
sort of court stay might be imposed during the pendency of a challenge, or 
whether any challenge is likely to be successful.   

 Cox, Castle & Nicholson further notes that these changes are complex and there 
are many uncertainties surrounding the interpretation and enforcement of the 
rules.   

 One thing is certain, however: projects that are counting on RDA funding should 
proceed cautiously.  

 California Tax Credit Allocation Committee has indicated that it will assume that 
RDAs will be eliminated October 1 and that only RDA obligations existing prior to 
June 29, 2011 will be enforceable.  

 Guidance from the California Tax Credit Allocation Committee, as well as 
legislation updates, will be posted to www.taxcredithousing.com as they become 
available.  
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RENEWABLE ENERGY TAX CREDIT NEWS 
 
OIG Audits 

 As we reported last week, the Treasury’s Office of the Inspector General is 
auditing 14 of the 2,600 projects that have received renewable energy grants 
made under Section 1603.  

 An inquiry to the inspector general’s office has yielded a little more information 
about the audits.  

 Here’s what we’ve learned.  
 Auditors are determining whether Treasury:  

1. timely and effectively implemented the Specified Energy Property Grants 
in Lieu of Tax Credits Program activities;  

2. established (and followed) appropriate procedures for awarding the 
grants;  

3. established and maintained proper internal control procedures, including 
controls to prevent recipients from improperly receiving both tax credits 
and Recovery Act funds; and  

4. assessed whether fund recipients meet eligibility requirements and 
properly comply with award requirements.   

 The OIG is currently conducting 15 audits of the on the Section 1603 program: 
14 project-specific audits and one broad-based audit of Treasury’s oversight of 
Recovery Act funds.  

o The oversight audit is ongoing and the OIG expects to issue a monitoring 
report by the end of September. Because the program was extended, the 
audit will continue in 2012. 

o As for the 14 project-specific audits currently underway, five of the audit 
reports will be released by the end of September.  

o The remaining nine reports will be issued in fiscal year 2012.  
o Project-specific audits will continue in 2012.  

 Overall, the OIG anticipates issuing 25 reports for the Section 1603 program. It is 
unclear how many of those will be project-specific reports.  

 The results of the project audits should be interesting and we will update you as 
more information about the audits becomes available.  

 We will also report the results of the audits when they are released in the fall, so 
tune in to future podcasts.   

 
OCC Newsletter Focuses on National Bank Investments in Solar Energy 

 The Office of the Comptroller of the Currency, or OCC, last week published an 
online newsletter that provides a guide for national banks seeking to invest in 
solar energy projects under the national bank public welfare investment authority. 

 The newsletter describes how banks have used the public welfare investment 
authority to invest in funds and other financing vehicles that are structured to 
pass-through the benefit from the energy investment tax credit to entities such as 
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schools, universities, hospitals, and federally- subsidized rental housing 
developments. 

 In a statement about the newsletter’s release, Acting Comptroller of the Currency 
John Walsh said that by serving as investors in solar facilities developed in 
conjunction with community and economic development projects, national banks 
are able to help to reduce project costs and enable public and not-for-profit 
organizations lower their electricity expenses.  

 He also noted that, in some cases, investments in solar energy facilities can help 
banks meet their Community Reinvestment Act objectives.  

 The online newsletter provides links to  
o the OCC’s Fact Sheet on Solar Energy Investment Tax Credits and 

Grants,  
o precedent letters regarding public welfare investments in solar energy 

funds, and  
o guidance on when such investments may be eligible for positive 

consideration under the Community Reinvestment Act. 
 This newsletter is called “Investing in Solar Energy Using the Public Welfare 

Investment Authority” and it can be accessed at www.occ.gov. 
 National banks interested in learning more about these opportunities may contact 

the OCC’s District Community Affairs Officers. 
 They can also contact my partner, Stephen Tracy, in our San Francisco office or 

my partner Tony Grappone in our Boston, Mass. office.  
 
IREC Solar Market Trends Report 

 The Interstate Renewable Energy Council recently released a report called “U.S. 
Solar Market Trends 2010.”  

 The report says that more than 124,000 new solar heating, cooling and solar 
electric installations were completed in 2010.  

 This is an increase of 22 percent over installations completed in 2009.  
 The Interstate Renewable Energy Council found that several factors helped grow 

photovoltaic installations in 2010.  
 These factors include: 

1. Stability in federal incentive policy;  
2. Improved capital markets; 
3. State renewable portfolio standards and state financial incentives; 
4. Continued federal stimulus funding; and, 
5. A decline in the price of PV modules. 

 The report concludes that the investment tax credit’s extension, federal 
legislation that allows utilities to use the investment tax credit, and the extension 
of the Section 1603 program would lead to continued growth in the solar industry 
in 2011. 
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HISTORIC TAX CREDIT NEWS 
 
Modernization Bill Introduced  

 On Friday, July 8, Congressmen Aaron Schock and Earl Blumenauer introduced 
H.R. 2479, the Creating American Prosperity through Preservation Act of 2011.  

 The legislation is a revised historic tax credit modernization bill.  
 The CAPP Act encompasses five important changes to the federal historic tax 

credit, many of which were contained in earlier versions of modernization 
legislation.  

 These include:  
o a boost in the 20 percent historic credit to 30 percent for small deals of 

less than $5 million in qualified rehabilitation expenditures, and  
o a 2 percent historic tax credit boost for achieving energy use savings at 

least 30 percent greater than established industry standards for similar 
buildings.  

 A new provision was added to the bill in response to concerns raised by the 4th 
Circuit decision in the Virginia case.  

o That provision would eliminate the federal taxation of the proceeds of a 
state historic tax credit transaction for both state credit certificate sales 
and credits allocated through partnerships.   

 The CAPP Act would also index the eligibility date for the 10 percent non-historic 
rehabilitation credit so that both 20 percent and 10 percent credits would apply to 
buildings 50 years and older.  

o This change is intended to expand the number of properties that qualify 
for the historic tax credit.  

 Finally, the CAPP Act would allow not-for-profit historic tax credit project 
sponsors and building tenants.  

o Supporters say this would help target the historic tax credit’s impact to 
low-income communities.  

 In the July issue of the Novogradac Journal of Tax Credits, columnist John Leith-
Tetrault discusses the prospects for the bill in the context of today’s intensely 
budget-focused environment.  

 Michael Hanson, lobbyist for the Historic Tax Credit Coalition, said that the group 
hopes that the CAPP Act will become part of the larger conversation in Congress 
about how to create jobs, promote economic recovery and reform the tax code.  

 Hanson notes that the Coalition’s Second Annual Report on the Economic 
Impact of the Federal Historic Tax Credit shows that the federal historic credit 
generated more than 145,000 jobs just in the past two years, and those jobs 
were primarily in the construction and manufacturing sectors.  

 Moreover, the historic tax credit is credited with creating approximately 2 million 
jobs since its inception.  

 It will be crucial to communicate these important outcomes to lawmakers.  
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 John Leith-Tetrault says the focus of the historic tax credit community’s efforts 
over the summer will be on working with Congressmen Schock and Blumenauer 
on adding bill co-sponsors to the House measure and finalizing plans for 
introduction of companion legislation in the Senate. 

 A copy of the CAPP Act can be found online at www.historictaxcredits.com.  
 I will report on the bill’s progress in future podcasts, so stay tuned.  

 
New Certification Application  

 Last week the National Park Service announced that is has issued a revised 
application for historic preservation certification.  

 Applicants should begin using the 2011 application immediately.  
 State historic preservation offices will not accept the old application form after 

January 1, 2012.  
 A link to the new application can be found online at www.historictaxcredits.com.  
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NEW MARKETS TAX CREDIT NEWS 
 
Local Businesses Needed to Support the NMTC 

 The New Markets Tax Credit Coalition reports that, according to the CDFI Fund, 
approximately 3,000 businesses in low-income communities have new markets 
tax credit financing.  

 The Coalition is working to get some of these local businesses sign a letter to 
Congress in support of extending the new markets tax credit.  

 As listeners are well aware, there is a strong focus in Congress and the 
Administration on cutting federal spending – including tax expenditures such as 
the new markets tax credit.   

 As such, the Coalition is urging the new markets community to gather evidence 
that the businesses and projects located in low-income communities who are the 
end users of the new markets tax credit favor an extension of the program. 

 The Coalition’s goal is to have businesses representing each of the 50 states and 
the District of Columbia signed on to the letter when it is delivered to Congress.  

 As such, the Coalition is urging CDEs and investors to ask qualified businesses 
that have benefitted directly from new markets tax credit financing to sign on to 
the support letter.  

 Those that have benefitted indirectly as tenants or beneficiaries of new markets 
tax credit financed facilities or businesses are also welcome to sign on.  

 A business can add its name and contact information to the letter through a link 
on the NMTC Coalition’s web site. Simply go to nmtccoalition.org and click on the 
link in the box labeled NMTC Extension Campaign.  

 Signatures will be accepted through Friday, July 15.  
 
Monthly QEI Update  

 Last week the Community Development Financial Institutions Fund released its 
monthly update to its ongoing Qualified Equity Investment Issuance Report. 

 The report identifies the dollar amount of allocation authority that has been 
issued to investors; and the amount remaining to be issued to investors. 

 In June, about $357 million of QEIs were finalized. 
 This is an increase from the amount finalized in May, which was about $262 

million. 
 We expect this activity to continue on an upward trend through the summer, as 

applicants in the 9th round of allocation applications strive to meet the QEI 
issuance prerequisites that are required for previous allocatees to be eligible for 
another allocation of tax credit authority.  

 The amount of available new markets tax credit allocation authority remaining is 
more than $7.7 billion as of July 1. 
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 A copy of the QEI report and a graph illustrating the amount of QEIs issued and 
the amount of authority remaining can be found online at 
www.newmarketscredits.com.  

 


