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(Intro music) 

Hello. It’s Tax Credit Tuesday and I’m Michael Novogradac. 

This is the Novogradac Report on Tax Credits. This weekly podcast is 

brought to you by Novogradac & Company.  We are a national 

accounting, consulting and valuation firm. You can learn more about 

the firm by visiting us at www.novoco.com. The novoco.com web site 

is also a portal to Novogradac’s resource centers, which focus on 

affordable housing, community development and renewable energy.  

   

Today is Tuesday, August 19th, 2008. This week we’ll 
review the updated NMTC regulations that the IRS released on 
August 8th. We’ll also discuss the New Markets Tax Credit 
Coalition’s 50 Projects - 50 States Project. Finally, we’ll talk 
about a recent finance agreement in Puerto Rico that the 
Department of Housing and Urban Development (HUD) 
describes as the largest single equity investment in the 22-year 
history of the Low-Income Housing Tax Credit program.  

 
I also have a reminder for affordable housing professionals 

who want to learn more about the impact of the momentous 
housing stimulus legislation that was enacted into law last 
month.   

A recording of last week’s Affordable Housing Webinar on the 

2008 Housing Act is available for download. The three-hour session 
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covers the LIHTC provisions of the Housing and Economic Recovery 

Act of 2008. Specifically, LIHTC professionals can learn what 

changes were made to the rules governing the tax credit program, 

what those changes mean for current and pending LIHTC 

transactions, and what issues will require additional guidance from 

state housing agencies and the IRS.  

To view this discussion online, go to www.novoco.com slash 

events and order the recording in our secure online shopping cart. 

Once your purchase is complete, a link to the webinar will be emailed 

to you.  

We will also be discussing this topic in detail in early September 

at the 15th Annual San Francisco Affordable Housing Conference. 

You can register for the conference online at www.novoco.com slash 

events or by calling (415) 356-7970. We look forward to seeing you 

there!  

Now let’s start this week’s discussion with a look at the 
newly released proposed new market tax credit regulations.  

On August 8th, the IRS issued proposed regulations relating to 

recapture of the new markets tax credit.  

First, the proposed regulations clarify how the reasonable 

expectations test applies when a community development entity 

makes an investment in or loan to another CDE. The proposed rules 

provide that a CDE can rely on the reasonable expectations test to 

treat an entity as a qualified active low-income community business, 

even if the CDE's investment in or loan to the entity is made through 

other CDEs. The proposed regulations also clarify that CDEs may 
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rely on the reasonable expectations test if their investments involve 

the portions of a business rule, the substantial improvements test 

applicable to the rental to others of real property and the exclusions 

from the definition of a qualified business. 

Next, the proposed regulations provide that, in the case of an 

equity investment that is a capital interest in a CDE that is a 

partnership, a pro rata cash distribution by the CDE to its partners, 

based on each partner's capital interest in the CDE during the year, 

will not be treated as a redemption IF the distribution does not exceed 

the sum of the CDE's operating income for the tax year AND the 

CDE's undistributed operating income (if any) for the prior tax year. In 

addition, the proposed regulations add tax-exempt income under 

Code Sec. 103 and any other depreciation and amortization 

deductions to the list of Internal Revenue Code sections that can be 

added back to determine the amount of operating income.  

And finally the proposed rules address the termination of a 

partnership CDE. The proposed regulations clarify that a recapture 

event is not triggered in cases where a CDE that is a partnership and 

there’s a sale of more than 50 percent of the interest in the 

partnership such as if there is a technical termination under section 

708(b). 

The IRS will hold a public hearing on the proposed regulations 

on December 12th, 2008 and is accepting public comments. Written 

or electronic comments must be received by November 10th, 2008 to 

be considered, and outlines of topics to be addressed at the public 

hearing must be received by November 3rd, 2008 to be included. 
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Complete information on the hearing and on submitting comments on 

the proposal can be found online at www.newmarketscredits.com. 

Additional analysis will also be provided in the September issue of the 

Novogradac New Markets Tax Credit Report. For more information 

on this essential resource for NMTC professionals, please visit 

www.novoco.com slash products.  

 
Our second topic for today, the New Markets Tax Credit 

Coalition’s 50 Projects 50 States report, is also of interest to the 
NMTC community.  

Earlier this month the New Markets Tax Credit Coalition 

announced that it is seeking applications for projects to be included in 

a report that will spotlight the top NMTC transactions in the country. 

The Coalition is looking for high impact projects that best capture the 

innovation, diversity and community impact made possible by the 

new market tax credit.  

All certified community development entities that have received 

one or more NMTC allocations are eligible to apply to be selected as 

one of the 50 projects. Applicants must also be members of the 

NMTC Coalition to be eligible. CDEs with multiple projects will be 

allowed to submit multiple applications. The Coalition says that 

important factors in the selection process will include geographic 

diversity, uniqueness of project design and financing, and 

assessment of community impact.  

The CDEs chosen will be announced by September 30th and 

the Coalition plans to release the report in early November, following 
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the presidential election. More information can be found online at 

www.newmarketstaxcreditcoaltion.org.  

 
Our final topic for today is the recent announcement from 

HUD that it has approved a financial agreement that involves the 
largest equity investment in the history of the low-income 
housing tax credit program.  

On August 7th, HUD  Deputy Secretary Roy Bernardi and 

Puerto Rico Governor Anibal Acevedo Vila signed a financial 

agreement worth more than $600 million that will permit the Puerto 

Rico Public Housing Administration to modernize and construct more 

than 4,100 units of affordable housing. The agreement allows the 

housing authority to qualify for $235 million in tax credits. HUD says 

the tax credit portion of this transaction represents the largest single 

equity investment in the 22-year history of the LIHTC program. 

In 2003, HUD approved a $693 million bond deal as part of the 

Puerto Rico housing agency's effort to repair a portion of its public 

housing. The approval that HUD announced on August 7th was for 

the refinancing of the 2003 bond transaction. That deal was the 

largest bond transaction in the history of HUD's Capital Fund 

Financing Program, which allows public housing authorities to borrow 

funds on the private markets by pledging a percentage of future 

federal assistance to repay the debt. Because the housing authority is 

using Capital Funds to pay the debt on the bonds, HUD is required to 

approve the transaction.  
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The Puerto Rico Public Housing Administration is refinancing 

the original 2003 bonds to qualify for LIHTCs. HUD's approval of the 

refinancing allows for the prepayment of a portion of the 2003 bonds; 

the new bond issuance of approximately $380 million; and provides 

for a $235 million tax-credit equity investment. The proceeds of the 

bonds will be used for comprehensive modernization of the 

approximately 4,100 public housing units and the construction of 84 

public housing units in another public housing development. 

Bond underwriters include JPMorgan Securities, with Banc of 

America Securities and Citigroup Global Markets. This transaction will 

be discussed in greater detail in the September issue of the 

Novogradac Journal of Tax Credit Housing. To learn more about 

subscribing to the Journal, please visit www.novoco.com slash 

products. You can also request a sample copy by sending us an 

email at products@novoco.com.  

 

Well, that brings us to the end of this week’s report.  
Please join us again next Tuesday when we will discuss  

recent activities of the NMTC Working Group, we will profile a few of 

the many panels at our upcoming September San Francisco LIHTC 

conference and we’ll highlight a few provisions in the Economic and 

Tax Recovery Act of 2008 that are of importance to the historic tax 

credit community.  

 Please join us again also in two weeks where in advance of 

Congress returning from their August recess, we will review - among 
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other topics - the status of NMTC and energy tax credit extension 

legislation.  

This is Michael Novogradac and I’ll be back next Tuesday. 

Thanks for listening.  

(outro music)  

 

Editorial material in this transcript is for informational purposes 

only and should not be construed otherwise. Advice and 

interpretation regarding tax credits or any other material covered in 

this transcript can only be obtained from your tax advisor. 
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