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(Intro music) 

Hello. It’s Tax Credit Tuesday and I’m Michael Novogradac. 

This is the Novogradac Report on Tax Credits, a weekly podcast 

dedicated to affordable housing, community development and 

renewable energy issues. 

   

Today is Tuesday, August 26th, 2008. This week we’ll 
update listeners on the recent activities of the NMTC Working 
Group. We will also provide a profile a few of the panels that we 
have planned for the San Francisco LIHTC conference in early 
September. Finally, we’ll highlight some of the provisions in the 
Economic and Tax Recovery Act of 2008 that are of interest to 
the historic tax credit community.  

Let’s start this week’s discussion with a report on the 
recent activities of the NMTC Working Group.   

The NMTC Working Group was established to provide a 

platform for industry participants to work together to resolve various 

technical and administrative issues related to the New Markets Tax 

Credit program. It has been actively and successfully involved in the 

NMTC industry by providing comments and suggestions directly to 

the IRS and to the CDFI Fund on technical and administrative NMTC 

program issues.  
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As we discussed in last week’s podcast, the IRS recently 

issued new proposed regulations for the NMTC program, and the 

NMTC Working Group is currently preparing comments in response. 

The IRS is also holding a public hearing on December 12th to allow 

individuals and groups to express their concerns about the proposed 

regulations. I will be attending that hearing to represent the concerns 

of the Working Group and I strongly encourage others to submit their 

comments by the November 10th deadline and to attend the public 

hearing. We also expect that regulations related to targeted 

populations will be issued sometime this year. As soon as the 

targeted population regulations are released, we will respond to them 

as well. 

The Working Group is also developing recommended practices 

related to issues on which there is little guidance available. The goal 

is to create practices that satisfy the commonly understood intent of 

the statute. The recommended practices that are currently being 

developed include defining substantial rehabilitation, meeting the 20 

percent affordable housing requirement, meeting the requirements for 

the portions of a business rule, defining reasonable amounts of 

working capital, defining intangibles, and determining the revenue 

treatment for assisted living facilities and nursing homes.   

Other items being addressed by the NMTC Working Group 

include providing comments to the CDFI Fund about the most recent 

version of the allocation application, allocation agreement, and 

debriefing letter in advance of their next release as well as comments 

on the Community Investment Impact System. The Working Group’s 
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goal is to submit comment letters as early as possible so that the 

CDFI Fund will have time to consider the comments. 

In addition,  the Working Group has developed an NMTC 

Mapping Tool that uses Google Earth and Google Maps.  The 

Working Group is  also collecting information about qualified active 

low-income community businesses, or QALICBs, in an effort to map 

as many NMTC projects as possible. Users will be able to search an 

area for QALICBs and access information about the projects, as 

provided by the QALICBs. We believe this will be a valuable tool to 

assist in the efforts to promote the impact that the NMTC has had in 

communities across the country. If you have information about a 

project that you have completed and would like it included as part of 

this project, and/or are interested in becoming a member of the 

NMTC Working Group, please contact my colleague Brad Elphick at 

678-867-2333 or brad.elphick@novoco.com. The mapping tools and 

more information about the Working Group are available for free at 

www.nmtcworkinggroup.com.  
Brad will also be providing a monthly update on the NMTC 

Working Group’s activities in the New Markets Tax Credit Report 

beginning in October. You can subscribe to that report online at 

www.novoco.com slash products.  
 
Our second topic is a preview of some of the panel 

discussions that will be presented at our LIHTC conference early 
next month in San Francisco.   
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Undoubtedly the hottest topic of discussion at the conference 

will be the myriad of changes resulting from the momentous new 

housing law. We will start the conference with a Washington Wire 

panel where we will discuss the Housing and Economic Recovery Act 

of 2008 and what it means for the LIHTC industry.  

Another hot topic that has dominated the collective industry 

conversation this year is the tax credit equity market and at our San 

Francisco conference there will be two panels dedicated to this topic. 

The first panel will feature a cast of active LIHTC investors who will 

speak about today’s volatile equity market and how it has changed 

their big picture perspective. Investors will weigh in on topics such as 

the continuing subprime mortgage crisis and how that crisis has 

affected their appetitites for tax  credits as well as its ramifications on 

pricing, underwriting and due diligence.  

A second panel will follow, featuring syndicators who will share 

their perspective and outline their more stringent deal terms and 

underwriting assumptions. You won’t want to miss the discussion on 

how the current imbalance in supply and demand of tax credits has 

affected the deals they’re making and the prices they are paying for 

tax credits. 

The San Francisco LIHTC conference also includes a focus on 

the growing trend toward green affordable housing. Green practices 

are the talk of the industry and with a little help from Washington are 

getting a little easier on a project’s bottom line. One of the sessions 

we have planned will review how developers are adding solar 

installations to their multifamily apartment portfolios using investment 
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tax credits in combination with low-income housing tax credits. 

Investors and developers will discuss topics such as what investors 

will pay for credits and the issues that arise in combining energy tax 

credits and LIHTCs. Another panel discussion will address the 

practicality of sustainable building. Experts will describe how to 

determine early on which green practices are energy- and cost-

efficient and how to identify funding sources and create partnerships 

with utility companies. 

Our keynote for the conference will be California State 

Treasurer Bill Lockyer. Treasurer Lockyer chairs both the tax credit 

allocation committee and the tax-exempt bond allocation committee 

in California. Over ten percent of the nation’s tax credit are allocated 

in California, and annually, nearly 1/3 of all tax-exempt bond rental 

housing transactions are located in California. 

I am also pleased to announce that due to popular demand we 

will once again be holding our California Developers Discussion 

Forum in conjunction with this 15th Annual Affordable Housing 

Conference. The forum will be led by Jim Kroger, a partner of mine in 

our San Francisco office. Jim will be joined by William Pavao, 

executive director of the California Tax Credit Allocation Committee, 

and Joanie Jones Kelly, executive director of the California Debt Limit 

Allocation Committee. To learn more about the forum, or to reserve 

your space, please email us at events@novoco.com, or call our 

Events Desk at 415.356.7970 

There’s still plenty of time to sign up for the 15th Annual San 

Francisco Affordable Housing Conference, which will be held 
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September 9th, 10th and 11th at the Fairmont Hotel. You can register 

for the conference online at www.novoco.com slash events. We look 

forward to seeing you there!  
 
Our final topic for today is an overview of how the new 

housing law affects historic tax credit transactions.  
For several years, a number of preservation organizations, led 

by the National Trust for Historic Preservation, have advocated for a 

number of amendments to improve the historic tax credit, or HTC. 

And while the vast majority of the Housing and Economic Recovery 

Act of 2008 is devoted to significant changes in the nation’s housing 

laws, it also contains three provisions that are expected to have a 

very positive impact on historic rehabilitation tax credit transactions. 

These provisions represent to first substantive changes to the credit 

since 1986.  
First, Section 168(h) of the Internal Revenue Code provides 

that properties leased to tax-exempt entities in a disqualified lease 

may be deemed tax-exempt use property and therefore not eligible 

for historic tax credits. Under Section 168(h)(1)B)(iii) properties are 

subject to a safe harbor rule and will not be deemed tax-exempt use 

property as long as the portion of the property that is subject to the 

disqualified lease is less than 35 percent of the property overall. The 

Housing Act raised this safe harbor rule from 35 percent to 50 

percent. This new safe harbor limitation is effective for periods after 

December 31, 2007. 
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Another change in the new law that may interest historic tax 

credit professionals is an amendment to Internal Revenue Code 

Section 42. Under Section 42, each state is required to establish in 

their qualified allocation plan rules surrounding their allocations. The 

QAPs set the selection criteria that each state uses to determine 

housing priorities. The Housing Act added two more selection criteria: 

the energy efficiency of the project; and the historic nature of the 

project. In its July 23rd technical explanation of the bill, the Joint 

Committee on Taxation clarified the term “historic nature of the 

project” to mean quote: “encouraging rehabilitation of certified historic 

structures.” end quote. This provision will generate a lot of discussion 

at the QAP level in each state, as every allocating agency will need to 

incorporate some level of preference or priority for historic tax credit 

developments.  

Another important change that may impact taxpayers’ decisions 

to invest in historic tax credits relates to the alternative minimum tax 

or AMT. Previously business tax credits could not offset AMT liability. 

The Housing Act changed this rule to allow HTCs and LIHTCs to 

offset AMT liability. This new rule is expected to expand the pool of 

potential investors in an HTC project. This new rule will be particularly 

helpful for smaller HTC developments. 

These changes will be discussed in more detail in the 

September issue of the New Markets Tax Credit Report. This monthly 

trade journal is the only monthly periodical dedicated to the NMTC 

program. You can subscribe online at www.novoco.com by clicking 

the Product link at the top of the page.  
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I also encourage you to join us in St. Louis for the Multi Credit 

Conference on October 2nd and 3rd where we will discuss these 

exciting improvements to the historic tax credit.  Our St. Louis 

conference will also address state historic tax credit programs that 

can be combined with the historic tax credit to make historic tax credit 

transactions more financially feasible. 

 

Well, that brings us to the end of this week’s report.  
Please join us again next Tuesday when we will review the 

status of NMTC and energy tax credit extension legislation in 

advance of Congress returning from their August recess.  

 

This is Michael Novogradac and I’ll be back next Tuesday. 

Thanks for listening.  

(outro music)  

 

Editorial material in this transcript is for informational purposes 

only and should not be construed otherwise. Advice and 

interpretation regarding tax credits or any other material covered in 

this transcript can only be obtained from your tax advisor. 
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