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Michael J. Novogradac, CPA, shares an update on the status of tax 

extenders; reviews the latest QEI report issued for the new markets tax credit 

program; discusses three LIHTC topics: a letter submitted to banking regulators 

suggesting improvements to the Community Reinvestment Act rules, a ruling 

from the IRS related to related to the timing of redemption of bonds used to meet 

the 50 percent test, and the Federal Housing Finance Agency’s 2011 housing 

goals for Fannie Mae and Freddie Mac. Moving on to historic tax credits, he 

highlights a new law that is expected to help banks and insurance companies 

more readily use New York State Rehabilitation Tax Credits. On the renewable 

energy front he considers the possible impact of financial regulatory reform on a 

banks’ ability to invest in renewable energy tax credits. Finally, he closes with 

some tax credit tidbits.    

 

Summaries of each topic:  
1. Tax Extenders Update (1:56 - 4:31) Page 2  

2. New Markets Tax Credit News (4:32 - 7:56) Pages 3-4 

3. Low-Income Housing Tax Credit News (7:57 - 14:03) Pages 5-7 

4. Historic Tax Credit News (14:04 - 16:57) Pages 8 

5. Renewable Energy Tax Credit News (16:58 - 19:23) Page 9 

6. Tax Credit Tidbits (19:24 - 23:38) Pages 10-11 

 

Editorial material in this transcript is for informational purposes only and 

should not be construed otherwise. Advice and interpretation regarding tax 

credits or any other material covered in this transcript can only be obtained from 

your tax advisor.  

© Novogradac & Company LLP, 2010 All rights reserved. 

Reproduction of this publication in whole or in part in any form without 

written permission from the publisher is prohibited by law. For reprint information, 

please send an e-mail to cpas@novoco.com.   
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TAX EXTENDERS UPDATE 

 
 Congress returns next week on September 13th and will meet for about 

four weeks, before recessing around October 8th to go back to their 
districts and states for the November elections.  

 We expect that the small business bill will debated in the Senate first, 
then, hopefully shortly thereafter, consideration will be given to the 
extenders bill. 

 As listeners will recall there was a rumor last week that the Senate 
Finance Committee might release a draft extenders bill before Labor 
Day, but that didn’t happen as hoped.   

 The bill has been delayed by debate over acceptable revenue raisers 
that will allow the extenders bill to be fully paid for.  

 We hear that the draft bill will include the extenders that are of most 
concern to our listeners, including:  

- the extension of the Section 1602 LIHTC cash grant program 
- extension of the New Markets Tax Credit through 2010 with $5 

billion in allocation authority  
- and AMT relief for QEIs issued between March 15, 2010 and 

January 1, 2012.  
 Extension of the Section 1603 grant program continues to get a lot of 

support among members of Congress, but it is unclear what the future 
holds right now for such an extension before the elections in 
November. 

 Supporters of these provisions continue to support these extensions at 
every opportunity but the closer the elections get, the more difficult it 
will become to get the small business tax bill and the extenders 
legislation passed.  

 However, if the extenders bill does stall in the next four weeks, there is 
still a chance that an extension of the LIHTC exchange program, and 
other expiring provisions, could be passed in a lame duck session after 
the elections.   

 Stay tuned - We will provide an update in next week’s podcast, but the 
situation is fluid and changes on a daily basis, so I encourage you to 
follow me on Twitter for more frequent updates.  

 We also are awaiting more details on the package of business tax 
breaks that President Obama is expected to unveil this week. Once 
again, stay tuned to my tweets on Twitter to get an early heads up 
regarding what may be in store. 

 You can also sign up for Novogradac’s free Industry Alert e-mail 
service. Simply go to www.novoco.com and enter your email address 
to begin receiving breaking news e-mails about tax credit topics.  
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NEW MARKETS TAX CREDIT NEWS 
 

 Last week the Community Development Financial Institutions Fund 
released the update to its ongoing Qualified Equity Investment Issuance 
Report.   

 The report identifies, among other things:  
o each CDE that has received allocations of new markets tax credit;  
o the total allocation amount received by each CDE;  
o the dollar amount of allocation authority that has been issued to 

investors; and  
o the amount remaining to be issued to investors.   

Key Figures: 
 In August, just over $100 million of QEIs were finalized, which was a 

significant — but expected — drop-off from the QEI activity in July.  
o The spike in July was attributed to a QEI issuance requirement for 

applicants in the 8th allocation application round and the slower 
activity in August was not only expected, but typical for this time of 
year.  

o Last August, there were $151 million of QEIs finalized, in August 
2008 that figure was only $79 million, and in August 2007, there 
were $114 million of QEIs finalized.  

o So in context, the amount of QEIs finalized last month was on par 
with what we would have expected.  

 A copy of the QEI report and a graph illustrating the amount of QEIs 
issued and the amount of authority remaining can be found online at 
www.newmarketscredits.com.  

 Novogradac & Company is actively working to help our clients close 
transactions by the end of the year.  

 The good news is, for those qualified businesses looking for financing, 
there is still roughly $7.4 billion in NMTC allocation authority remaining.  

 To discuss the current NMTC application round, join Novogradac & 
Company at the New Markets Tax Credit Investors Conference on 
October 20-21, 2010 in Chicago, Ill.   

 Details are available online at www.novoco.com/events.  
 Questions about the QEI report can be directed Owen Gray in 

Novogradac & Company’s San Francisco office at (415) 356-8000.  
 
Public Comments Related to the Community Investment Impact System 
(CIIS)   

 This system is used to report CDFI and CDE activity. 
 The CDFI Fund requested comments from the public to improve its 

primary data collection system as part of a larger mandate by Director 
Donna Gambrell to streamline business processes and improve customer 
service.   
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 The CDFI Fund specifically invited comments and suggestions concerning 
the Awardee/Allocatee Annual Report, which is comprised of the 
Institution Level Report and the Transaction Level Report.   

 The Institution Level Report and the Transaction Level Report are reports 
that must be filed by New Market Tax Credit allocatees as well as 
participants in the CDFI Program, and the Native American CDFI 
Assistance Program.   

 The CDFI Fund says the comments reflect feedback from a wide range of 
industry stakeholders, and the comments will be used to increase the 
efficiency of its data collection practices and minimize the reporting burden 
on the public.  

 The CDFI Fund posted eight comment letters on its web site and they are 
all available for public viewing at www.cdfifund.gov.  
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 
Letter to Regulators Regarding CRA Improvements  

 Last week a group of low-income housing tax credit practitioners sent a 
comment letter to the bank regulatory agencies regarding their review of 
the Community Reinvestment Act (CRA).  

 The group included investors, syndicators, community development 
financial institutions and not-for-profit housing organizations involved with 
the LIHTC.  

 The letter featured suggestions on how CRA can better facilitate financial 
institutions’ investments in LIHTC developments.  

 The letter says that the influence of CRA on financial institutions’ LIHTC 
investment decision making has resulted in an unbalanced market with 
disparities in pricing of 20 to 30 percent between large metropolitan 
markets, known as CRA hot spots, and the rest of the country, as well as 
limited investment demand on reasonable terms for non-metro rural and 
smaller metro communities. 

 The groups say the inability to serve all communities well undermines the 
viability of the LIHTC as a national policy.  

 In the letter, the LIHTC practitioners agree that it would be helpful for the 
banking agencies to agree on clear and consistent CRA standards for 
LIHTC investments and related financing by financial institutions. 

 They suggest that the concept of "assessment areas" has 
counterproductive elements and should be reconsidered.  

 They also assert that the system needs to recognize bank investments in 
multi-investor funds in a consistent and transparent way. 

 The group proposes a number of policies that they suggest would 
dramatically improve the way CRA encourages LIHTC investments in all 
communities and address important housing challenges.  

 To read the proposals you can download a copy of the letter from 
www.taxcredithousing.com. Simply click on the Advocacy button in the 
Legislation menu.  

 
IRS Bond Ruling  

 The Internal Revenue Service (IRS) last week issued a ruling related to 
the timing of redemption of bonds used to meet the 50 percent test for tax-
exempt bond financed low-income housing tax credit projects.   

 As most listeners know, the Internal Revenue Code does not specify when 
the 50 percent test must be met.   

 The IRS has previously issued rulings that allowed bonds used for the 50 
percent test to be redeemed either  

o after placement in service where the 50 percent test was met on or 
before by placement in service OR  
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o after the end of the first year of the credit period when the 50 
percent test was met after being placed in service and prior to the 
end of the first year of the credit period.   

 The ruling released last week allows the bonds in a transaction to be 
redeemed after placed in service and after the 50 percent test has been 
met but prior to the end of the first year of the credit period.  

 To discuss this ruling and its implications with industry experts, I 
encourage you to join Novogradac & Company in San Francisco later this 
month for the 17th Annual Affordable Housing Tax Credit Conference.  

 You can learn more about the conference, and register online, at 
www.novoco.com/events.  

 
New Housing Goals for GSEs set by FHFA 

 Last week the Federal Housing Finance Agency (FHFA) announced that it 
has sent a final rule to the Federal Register that establishes its 2010 to 
2011 housing goals for Fannie Mae and Freddie Mac.  

 As a result of the changes made by the Housing and Economic Recovery 
Act, or HERA, the rule establishes the multifamily affordable housing goals 
for each Enterprise separately from the single-family housing goals 
beginning in 2010.  

 Qualifying multifamily units previously had been included with single-family 
affordable purchases in the overall goals.  

 FHFA says that it received four comments generally supporting the 
multifamily housing goal levels in the proposed rule and eight commenters 
opposed the proposed multifamily goal levels 

 The agency says that both GSEs stated that the multifamily goal levels 
were too high, and that the demand for multifamily financing is too weak to 
support such levels. 

 The final rule set the GSEs multifamily housing goals 25 percent lower 
than initially proposed.  

o Specifically, Fannie Mae’ s goal is to acquire mortgages that 
finance at least 177,750 low-income rental units and 42,750 very 
low-income rental units.  

o Freddie Mac’s goal is to acquire mortgages that finance at least 
161,250 low-income rental units and 21,000 very low-income rental 
units.  

 The FHFA says the lower goal levels reflect  
o the uncertain state of the overall multifamily market,  
o the anticipation that the GSEs will play a less dominant role in that 

market through 2011 as competition for market share increases 
from such traditional players as life insurance companies and 
banks,  

o the decrease in properties qualifying for GSE multifamily financing 
as a result of steep declines in multifamily property prices and 
declining fundamentals in the market, and  
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o the adverse impact on multifamily production as a result of 
decreased LIHTC investment. 

 The rule also changes the way that “goal compliance” is measured and 
prohibits using the purchase of mortgages in private-label securities to 
meet their goals.  

 A copy of the rule can be found online at www.taxcredithousing.com.  
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HISTORIC TAX CREDIT NEWS 
 
Historic Tax Credit Expanded in New York  

 A bill signed in to law last week enables banks and insurance companies 
to more readily use New York State Rehabilitation Tax Credits to support 
commercial redevelopment projects.  

 The legislation, sponsored by Senator David Valesky and 
Assemblymember Sam Hoyt, was seen as a key component in bringing 
new private investment to New York's Historic Rehabilitation Tax Credit 
program.  

 The Governor signed the bill on August 30th, and the new law takes effect 
immediately.  

 The Preservation League of New York State supported the bill which 
allows banks and insurance companies to apply the state Rehabilitation 
Tax Credits against their New York State franchise tax liabilities. 

 The league reports that banks and insurance companies are among the 
most active users of the federal rehabilitation tax credit.  

 Previously, companies based outside of New York State could only apply 
the credit against their general corporate income tax liability, and this 
reduced the incentive for many companies to invest in rehabilitation 
projects in New York.  

 Supporters say the new law will allow a significantly larger pool of 
experienced and well-capitalized investors into the market for New York 
State Rehabilitation Tax Credits.  

 This is expected enable several important projects to move forward, 
despite the recently-enacted state tax credit deferral program. 

 As most listeners will recall, tax credits for 30 state business and 
economic development programs will be deferred to help balance the 
state spending plan.  

 As a result, New York State historic tax credits earned between January 1, 
2010 and January 1, 2013 and that exceed $2 million in value per 
taxpayer will be deferred.  

 Supporters of the program worry that deferring these tax credits will 
prevent projects from securing financing, as backers will no longer be 
assured of a timely return on investment.  

 There has been some talk about creating funds that would allow investors 
to invest up to $2 million each, thereby enabling investors to continue to 
participate in the program and keep historic preservation projects from 
being delayed.  

 In addition, the Preservation League of New York State plans to continue 
its advocacy in the coming weeks and months in hopes of restoring the tax 
credit program to its intended format.  
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RENEWABLE ENERGY TAX CREDIT NEWS 
 

 We at Novogradac & Company are continuing to monitor bank investment 
and interest in renewable energy tax credits.  

 There has been some concern that the ability and desire of banks to 
invest in renewable energy tax credit transactions will be adversely 
affected by the Dodd-Frank Wall Street Reform and Consumer Protection 
Act.  

 Specifically, the problematic language is found in Section 619 which 
articulates the so-called Volker Rule that prohibits banks and their holding 
companies from investing in hedge funds and private equity funds.  

 Similar to earlier regulations limiting equity investments in real estate by 
national banks, Section 619 carved out an exception for bank equity 
investments that meet the “public welfare” definition under Part 24 rules.  

o The investment authority provided under Part 24 allows banks to 
commit capital for much-needed community and economic 
development projects.   

o These public welfare investments primarily benefit low- and 
moderate-income (LMI) individuals, LMI areas, or areas targeted by 
a government entity for redevelopment, or are qualified investments 
under the Community Reinvestment Act (CRA).  

 During the drafting of the reform bill, this carve out was widely expected to 
provide protection for investments in low-income housing tax credits and 
new markets tax credits.  

 However, there was less certainty about historic tax credit investments.  
 As such, historic tax credit advocates undertook and effort to try to craft 

substitute language for Section 619 that would correct any unintended 
consequences that could potentially damage future financial institution 
interest in federal and state HTC equity investments.   

 As a result of these efforts, substitute language was successfully included 
that added an additional category of transactions that met the public 
welfare definition that specifically includes federal and state historic tax 
credits.  

 Unfortunately, a specific mention of renewable energy tax credits was not 
included in the final bill.  

 As a result, there is a degree of uncertainty regarding banks’ ability to 
make equity investments in wind and solar transactions that fall under 
these exceptions.  

 Some discussions have indicated an interest in seeking a carve-out for 
these investments; such a carve-out would require legislation, which could 
be a lengthy process.  

 We will continue to monitor the situation and report back in future 
podcasts as developments warrant.  
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TAX CREDIT TIDBITS 
 
IRS Industry Issue Resolution Program   

 The IRS is encouraging business taxpayers, associations and other 
interested parties to submit new issues for consideration under the IRS’ 
Industry Issue Resolution program.  

 Under this program, the IRS requests that tax issues be submitted that 
involve frequently disputed tax issues that are common to a significant 
number of large or mid-size business taxpayers.  

 The specific selection criteria are set forth in Revenue Procedure 2003-36.  
You can find this revenue procedure at the Novoco.com web site.  In that 
notice, the IRS notes that issues most appropriate for consideration under 
the IIR Program generally will have two or more of the following 
characteristics: 

(1) The proper tax treatment of a common factual situation is 
uncertain. 
(2) The uncertainty results in frequent, and often repetitive, 
examinations of the same issue. 
(3) The uncertainty results in taxpayer burden. 
(4) The issue is significant and impacts a large number of 
taxpayers, either within an industry or across industry lines. 
(5) The issue requires extensive factual development, and an 
understanding of industry practices and views concerning the issue 
would assist the IRS in determining the proper tax treatment. 

 For each issue selected, a multi-functional team of IRS, Chief Counsel, 
and Treasury personnel gather and analyze the relevant facts. 

 They then recommend resolution guidance.  
 Requests for guidance on tax issues under the IIR program can be 

submitted at any time to IIR@irs.gov.    
 Submissions received are reviewed semi-annually with selections next 

being made from issues submitted by September 30, 2010.  
 If listeners have thoughts about issues that should be submitted to the 

Industry Issue Resolution program, please let us know. You can send an 
email to CPAs@novoco.com. Alternatively, you can send LIHTC issues to 
my partner Mike Morrison; NMTC issues to my partner Brad Elphick; 
energy tax credit issues to my partner Stephen Tracy; and historic tax 
credit issues to my partner Tom Boccia.  

 Contact information for all Novogradac & Company partners and offices 
can be found online at www.novoco.com.  

 
Conservator Report for Fannie Mae and Freddie Mac   

 Last month the Federal Housing Finance Agency released its first 
Conservator’s Report on the Fannie Mae and Freddie Mac’s Financial 
Condition.  
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 The Conservator’s Report provides an overview of key aspects of the 
financial condition of Fannie Mae and Freddie Mac during 
conservatorship.  

 The report will be released on a quarterly basis following the filing of the 
Fannie Mae and Freddie Mac’s financial results with the Securities and 
Exchange Commission (SEC). 

 The report includes information on  
o Fannie and Freddie’s presence in the mortgage market;  
o the credit quality of their mortgage purchases;  
o sources of their losses and capital reductions; and  
o their loss mitigation activity.  

 Of most interest to our listeners, the report also includes information about 
capital erosion for Fannie and Freddie, including losses attributable to 
their writedown to zero of their  low income housing tax credits (LIHTC) 
investments in the fourth quarter of 2009. 

 These LIHTC losses equal about $5 billion for Fannie Mae and $3 billion 
of losses for Freddie Mac.  

 A copy of the report can be found online at www.novoco.com. Simply click 
on the Hot Topics button and then choose the link for GSE 
Conservatorship.  

 
 


