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Michael J. Novogradac, CPA, shares an update on the status of tax 

extenders; discusses the status of the newly designated 2011 difficult 

development areas for the low-income housing tax credits, and reviews the latest 

activities of the LIHTC Working Group. He also shares an important 

announcement for allocatees of new markets tax credits under the Recovery Act; 

discusses the IRS’s reply brief in the Virginia historic tax credit fund case; shares 

information about the first deal closed under the Department of Energy’s 

Financial Institution Partnership Program, and touches on a proposal regarding a 

feed-in tariff in California.  

 

Summaries of each topic:  
1. Tax Extenders Update (2:51 - 6:34) Pages 2-3  

2. Low-Income Housing Tax Credit News (6:35 - 10:01) Pages 4-5 

3. New Markets Tax Credit News (10:02 - 13:52) Pages 6-7 

4. Historic Tax Credit News (13:53 - 16:08) Page 8 

5. Renewable Energy Tax Credit News (16:09 - 19:46) Page 9-10 

 

Editorial material in this transcript is for informational purposes only and 

should not be construed otherwise. Advice and interpretation regarding tax 

credits or any other material covered in this transcript can only be obtained from 

your tax advisor.  

© Novogradac & Company LLP, 2010 All rights reserved. 

Reproduction of this publication in whole or in part in any form without 

written permission from the publisher is prohibited by law. For reprint information, 

please send an e-mail to cpas@novoco.com.   
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TAX EXTENDERS UPDATE 
 
Congress Returns  

 Congress returned to Washington this week and will hold a short work 
period before Members recess to campaign before the mid-term elections.  

 Currently, the House and Senate are both scheduled to recess on October 
8, but there is speculation that Democratic Leadership may move to 
recess as early at October 1.  

 Between the combination of this abbreviated work period and the current 
political mood, expectations for accomplishing much in the next few weeks 
are low. 

 That said, the first bill on the Senate floor will be the Small Business Jobs 
Act.  

 Last week reports indicated that Senator Voinovich had committed to vote 
for cloture, which could give Democrats the votes they need for passage.  

 After work on the small business bill is complete, the Senate will likely turn 
to defense reauthorization before turning to the tax extender bill. 

 
Revised Extenders Expected This Week 

 Key Finance Committee staffers have indicated there is a chance that an 
extenders package could be passed once the small business bill passes.   

 The bill has been revamped with as of yet unspecified spending cuts.   
 What we do know is that the offsets for the bill will not come from the tax 

code but from other programs in the jurisdiction of the Finance Committee. 
 Senate Democrats are expected to make the bill public after members of 

the Finance Committee are briefed this week.  
 All reports indicate that the revised bill includes all of the tax extender 

provisions that were included in H.R. 4213, the American Jobs and 
Closing Tax Loopholes Act, including an extension of the new markets tax 
credit through 2010 with $5 billion in allocation authority, AMT for NMTC 
investments made through January 2012, and an extension of the Section 
1602 low-income housing tax credit exchange program.  

 Insiders suggest that passing an extenders bill before the October break 
will not be easy, and there is plenty of opportunity for the bill to derail. 

 We are told that Senate Finance Committee Chairman Baucus plans to 
take the revised tax extender bill to the floor as a stand alone bill.  

 This plan will pose a few challenges, including persuading Majority Leader 
Harry Reid to reserve sufficient floor time for the bill’s consideration and 
reach agreement.  

 Reports indicate that there are a number of Senators on both sides of the 
aisle who would like to spend some time debating extension of the 2001 
and 2003 Bush tax cuts.  

 Once debate on any tax bill is open on the floor, it’s likely that the issue of 
the estate tax will come up as well.  
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 There is also some question of how to handle the Administration’s new 
stimulus proposals released last week, including making permanent the 
research and development credit.  

 As you can see there are a lot of moving parts to this picture, and the 
outlook is changing daily.  

 To stay updated, I encourage you to follow me on Twitter. I will post 
tweets regularly on the latest developments.  
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LOW-INCOME HOUSING TAX CREDIT 
 
HUD Designates 2011 DDAs   

 Last week the U.S. Department of Housing and Urban Development 
(HUD) released a notice announcing that it has designated difficult 
development areas (DDAs) for 2011 for purposes of the low-income 
housing tax credit (LIHTC).  

 HUD makes new DDA designations annually.  
 LIHTC projects in DDAs or qualified census tracts (QCTs) are eligible for 

as much as 30 percent more LIHTC equity than projects not located in 
DDAs or QCTs.  

 The new lists will designate DDAs for  
o each of the 50 states,  
o the District of Columbia,  
o Puerto Rico,  
o American Samoa,  
o Guam,  
o the Northern Mariana Islands and  
o the U.S. Virgin Islands.  

 In accordance with the Gulf Opportunity Zone Act of 2005, GO Zone 
DDAs expire on December 31, 2010.  

 Thus, the new list will not designate GO Zone DDAs.  
 The designations of QCTs published October 6, 2009, remain in effect. 
 The actual list of 2011 DDAs has not yet been released; HUD USER 

indicated that the list will be published online later this week or next week. 
As soon as the data is released it will be posted online at 
www.taxcredithousing.com.  

 Novogradac & Company will review the list of new DDAs as soon as it’s 
released and will compile a comparison to show which areas have been 
added and which have been deleted from last year’s list.   

 We will post a comparison chart online at www.taxcredithousing.com and 
discuss what the new designations mean for LIHTC properties in an 
upcoming issue of the Novogradac Journal of Tax Credits.  

 
LIHTC Working Group Update 

 As many listeners many already know, the LIHTC Working Group works to 
resolve technical and administrative LIHTC program issues.  

 The group consists of LIHTC industry participants including developers, 
syndicators, investors, owners, and managers.  

 Last month the LIHTC Working Group sent a letter to the Treasury 
Department to bring attention to questions surrounding the recapture rules 
of Section 1602 subawards.  

 In addition, the letter describes another issue regarding the timing of when 
a building should test for recapture, especially during the lease up phase 
of a building.  
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 The LIHTC Working Group requested these issues be added to the list of 
IRS regulation projects and issue an IRS notice outlining the guidance that 
the regulations will provide. 

 A link to that letter, and other letters the group has submitted, can be 
found online at www.lihtcworkinggroup.com.  

 The working group’s next meeting will be held on Friday, October 1st at the 
17th Annual Affordable Housing Tax Credit Conference, in San Francisco. 

 If you are interested in joining the group, I invite you to call Jeff Nishita at 
(415) 356-8000.  
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NEW MARKETS TAX CREDIT NEWS 
 
Audits for Allocatees of ARRA NMTCs 

 As many listeners are likely aware, entities that receive federal funds, 
grants, or awards are often required to have circular A-133 audits. 

 These audits are usually performed annually to document the 
management and use of federal funds by recipients of those funds.  

 Novogradac & Company has learned that allocatees that were awarded 
allocations of new markets tax credits under the Recovery Act will not, 
that’s right, NOT, be required to have A-133 audits. 

 This exception applies as long as the allocatee does not receive other 
federal funds that would trigger an A-133 audit.  

 If you have questions about this audit requirement, I encourage you to call 
one of my partners: Owen Gray in our San Francisco office, Diana 
Letsinger in our Long Beach office, Annette Stevenson in our Cleveland 
office, or John Sciarretti in our Dover office.  

 You can also send an email to CPAs@novoco.com and we’ll connect you 
with a professional who can assist you.  

 
Chicago Conference Preview  

 On October 20 Novogradac & Company will bring together hundreds of 
NMTC practitioners at its annual New Markets Tax Credit Investors 
Conference to celebrate a decade of successful community development.  

 Industry veterans as well as NMTC program beginners will meet October 
20th and 21st at the InterContinental Chicago to discuss the issues that 
affect today’s NMTC practitioners.  

 Conference sessions will feature discussions that include  
o passed and pending legislation,  
o a look at the status tax extenders,  
o the creation of an oil spill recovery zone NMTC,  
o mid-term elections and other Washington updates,  
o finding and using new sources of funding,  
o current and forecasted investor appetite,  
o implications of the related party test, the twinning of credits,  
o and more!  

 In addition, three workshops, held on October 19th, will precede the 
conference:  

o NMTC Basics,  
o NMTC Compliance, and  
o RETC Basics for the NMTC Practitioner.  

 A conference highlight, the Novogradac Community Development 
Foundation will present its 3rd annual NCDF awards at a ceremony on 
October 20.  
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 The awards will recognize and celebrate the contributions of individuals, 
as well as honor community development entities that have made 
exceptional qualified low-income community investments.  

 Conference details and the complete conference agenda can be found 
online at www.novoco.com/events. I hope to see you there!  
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HISTORIC TAX CREDIT NEWS 
 
IRS Reply Brief in Virginia Historic Tax Credit Fund Case 

 On September 1, the Internal Revenue Service (IRS) filed a reply brief in 
the Virginia Historic Tax Credit Fund Case in the Fourth Circuit.   

 In its reply, the government argues that the tax characterization of the 
investor transactions—meaning whether the investments were equity 
contributions or merely the purchase of state tax credits—is subject to the 
de novo standard of review.   

 As such, the IRS asserts that the Tax Court’s determination that the 
taxpayers were bona fide equity investors is a question of law not subject 
to the more deferential “clear error” standard of review, as argued by the 
taxpayers. 

 Among the arguments made by IRS are: 
o Tax credits are “property” for purposes of the disguised sale rule; 
o Guarantees of tax credits may, together with other factors, lead to a 

disguised sale conclusion; 
o The IRS will discount the intent of the partners in determining 

whether they are bona fide partners and instead focus on terms of 
the agreement; 

o A large disparity between capital contributions and partnership 
percentage interest may undermine bona fide partner status; 

o Tax credit guarantees, together with other factors, may undermine 
bona fide partner status; 

o Options allowing buy-out of partner interests shortly after entry are 
disfavored; and 

o The substance over form doctrine can be applied even if avoidance 
of federal tax obligations is not the sole purpose of the partnership 
and there are other substantial business purposes.  

 While the outcome in the Fourth Circuit will likely depend on the specific 
facts of the case, there is the potential for some of the IRS’s arguments to 
have an effect on other tax credit transactions. 

 The IRS reply brief has been added to the related court documents online 
at www.historictaxcredits.com.  

 We will continue to follow developments in the case and keep you updated 
in future podcasts.  
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RENEWABLE ENERGY TAX CREDIT NEWS 
 
First Deal Closes Under DOE's Financial Institution Partnership Program 

 Last week Energy Secretary Steven Chu announced a partial guarantee 
for a $98.5 million loan to the 49.5 megawatt Blue Mountain geothermal 
project in Humboldt County in northwestern Nevada.   

 The loan guarantee is being issued to John Hancock Financial Services to 
support a loan to a subsidiary of the Nevada Geothermal Power 
Company.   

 The Blue Mountain project consists of a geothermal well field, fluid 
collection and injection systems, and a power plant that converts 
geothermal energy into electricity.   

 The project has a 20-year power purchase agreement to sell electricity 
and renewable energy credits to the Nevada Power Company. 

 The loan guarantee was issued under the Financial Institution Partnership 
Program (FIPP), a Department of Energy program supported by the 
American Recovery and Reinvestment Act.   

 FIPP is designed to expedite the loan guarantee process for renewable 
energy generation projects that use commercial technologies and to 
expand credit capacity for financing of domestic renewable energy 
projects.   

 In a FIPP financing, the Department of Energy provides a partial 
guarantee for up to 80 percent of a loan provided to a renewable energy 
project by qualified financial institutions.    

 Including last week’s announcement, the Department of Energy has 
issued loan guarantees or offered conditional commitments for loan 
guarantees to support 14 clean energy projects.   

 For more information, I encourage you to read a summary of the Financial 
Institution Partnership Program in the February issue of the Novogradac 
Journal of Tax Credits. Nixon Peabody’s Deborah DeMasi and Robert 
Stroh summarized the new program in The Current, a monthly column that 
discusses energy tax credit topics.  

 
Feed-in Tariff Proposal in California  

 On August 24, the California Public Utilities Commission (CPUC) released 
a proposal that would establish a 1 GW pilot program requiring Pacific 
Gas and Electric Co., Southern California Edison and San Diego Gas & 
Electric Co. to procure electricity from renewable energy systems up to 20 
MW in size.  

 The proposal, submitted by Administrative Law Judge Burton Mattson, 
would be backed by a feed-in tariff (FIT) based on market prices.  

 These prices would be negotiated during biannual auctions - a 
procurement method the CPUC calls the Renewable Auction Mechanism 
(RAM). 
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 California's current FIT applies to projects up to 1.5 MW in size, and the 
procurement target is capped at 500 MW.  

 California S.B.32, signed into law last October, would expand the FIT 
program to a 750 MW cap and a project size up to 3 MW, but the CPUC 
has not implemented it. 

 Although all renewable energy generation assets would be eligible for the 
new program, Solar Industry magazine predicted last week that solar 
would most likely be the key beneficiary.  

 The proposal is not a final rule, and Novogradac & Company is currently 
reviewing the proposal to determine what impact it could have on 
renewable energy investment in California.  

 If you have questions about the proposal, or questions about the 
renewable energy tax credit, I encourage you to call my partner Stephen 
Tracy at (415) 356-8000.  

 


