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In this week’s Tax Credit Tuesday podcast, Michael J. Novogradac, CPA, shares breaking news from 

the CDFI Fund on the 2020 New Markets Tax Credit notice of allocation availability. He then discusses 

the Continuing Appropriations Act of 2021 and Other Extensions Act—a tentative deal to keep the 

government funded through Dec. 11. Next, he discusses the 2020 Disasters Tax Relief Act, legislation 

introduced to increase low-income housing tax credits for certain disaster areas. Then, he shares 

highlights from “Blue Wave Effects: What a Democratic Sweep Could Mean for Affordable Housing, 

Community Development and Renewable,” a Novogradac special report that covers what a Democratic 

sweep in the November election could mean for affordable housing, community development, 

renewable energy and historic preservation. Next, he discusses what historic preservationists should 

know about the final regulations for the federal historic tax credit. He wraps up with news of a new 

policy for qualified opportunity funds in Washington, D.C., and a proposed New York State reporting 

requirement for qualified opportunity funds called the Opportunity Zone Reporting and Reform Act (S. 

8977).  

 

Summaries of each topic:  

1. General News (2:19-19:12) Pages 2-7 

a. Continuing Appropriations Act of 2021 and Other Extensions Act (2:19-4:17) 

b. 2020 Disasters Tax Relief Act (4:18-7:09) 

c. Blue Wave Effects: What a Democratic Sweep Could Mean for Affordable Housing, 

Community Development and Renewable Energy (7:10-15:04) 

d. Federal Historic Tax Credit Final Regulations (15:05-19:12) 

2. Other News (19:13-23:35) Pages 8-9 

a. Opportunity Funds in Washington, D.C . (19:13-20:07) 

b. Opportunity Zone Reporting and Reform Act (S. 8977) (20:08-23:35) 

3. Additional Resources Page 10 

 

Editorial material in this transcript is for informational purposes only and should not be construed 
otherwise. Advice and interpretation regarding tax credits or any other material covered in this 
transcript can only be obtained from your tax adviser. 
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GENERAL NEWS 
Continuing Resolution 

In general news, congressional negotiators have reached a tentative deal to keep the 
government funded through Dec. 11. The House Appropriations Committee yesterday released 
the Continuing Appropriations Act of 2021 and Other Extensions Act. The bill is scheduled for a 
House floor vote tomorrow, Wednesday. 

The Senate is expected to act on the continuing resolution or CR after the House vote and 
before Oct.1, which is the beginning of the 2021 fiscal year. As mentioned in last week’s 
podcast, if the CR goes through December, and the Democrats keep the House of 
Representatives, flip the Senate and win the White House, then in December we could see 
legislators negotiate a second CR to extend government funding into late February or early 
March of next year so that Democrats can write the final 2021 spending bills more in line with 
their priorities.  

If Republicans retain the White House and/or Senate, then in December, Congress is likely to 
consider a long-term 2021 omnibus spending bill. In either of those scenarios, the spending 
legislation would be a likely vehicle for tax credit proposals, such as an extension or 
permanence for the new markets tax credit. I should note, one additional complicating factor in 
these negotiations is the task of confirming a replacement for the late Supreme Court Justice 
Ruth Bader Ginsburg. 

President Trump is expected to announce a nominee this Friday or Saturday. If Senate Majority 
Leader McConnell is successful in confirming that nominee before the election, it could disrupt 
spending negotiations during a lame duck session. 

This tentative CR agreement is a developing story and I’ll share updates through Twitter and 
future episodes of this podcast. 

2020 Disasters Tax Relief Act 

Senate Finance Committee Ranking Member Ron Wyden introduced a bill last Thursday that 
would greatly increase low-income housing tax credits for certain disaster areas. 

The bill is entitled the 2020 Disasters Tax Relief Act and would provide a special allocation of 
disaster low-income housing tax credits. The additional tax credits would be available next year, 
2021, and would equal as much as 50 percent of the 2020 state ceiling for areas affected by 
disasters this year. Covered disasters include the wind storms in Iowa, the wildfires in California, 
Oregon and Washington, and areas impacted by hurricanes Sally, Laura and Isaias. 

Rep. Earl Blumenauer is expected to introduce a companion bill to Wyden’s bill in the House of 
Representatives. Meanwhile, Senate Finance Committee Chairman Chuck Grassley endorsed 
another disaster relief bill that does not include the low-income housing tax credit increase. 

Proposals to increase affordable housing and community developments tax incentives as a 
response to disasters are nothing new. Notably, the Gulf Opportunity Zone Act of 2005 was a 
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legislative response to Hurricanes Katrina, Rita and Wilma, 15 years ago. For the affected areas 
in 2005, the GO-Zone Act increased: Low-income housing tax credit allocation authority, tax-
exempt bond authority and provided incentives for bonus depreciation. The bill also provided 
boosts for historic tax credits and new markets tax credits in GO Zones. 

It’s safe to say that there was a dramatic increase in recovery activity in the GO Zones due to 
the $1 billion in additional new markets tax credit allocation authority, $3 billion-plus in low-
income housing tax credits and a 30 percent increase in historic tax credits. The effects of the 
GO Zone Act demonstrate that tax credits and tax incentives are a very effective way to 
encourage investment and development in disaster areas. 

Congress also provided disaster allocations of low-income housing credits for the 2008 
midwestern floods and Hurricane Ike, as well as the nearly $1 billion last year for the 2017 and 
2018 California wildfires. 

We’ll discuss more affordable housing proposals at the Novogradac 2020 Credit and Bond 
Financing for Affordable Housing Virtual Conference, Oct. 1-2. That’s next Thursday and Friday. 
You can register at www.novoco.com/events. We expect to have well over 300 virtual 
attendees. 

Election Special Report 

Election Day is six weeks away and Novogradac released a special report today. This special 
report that details what we could expect if the Democratic Party is successful in sweeping the 
November election. In other words, what would happen if Joe Biden wins the presidency and 
the Democratic Party gains control of the Senate and retains control of the House of 
Representatives? 

We’ve talked about this special report a few times over recent weeks and my columns in the 
September and October issues of the Novogradac Journal of Tax Credits are excerpts of the 
report. The special report is called, “Blue Wave Effects: What a Democratic Sweep Could Mean 
for Affordable Housing, Community Development, Renewable Energy and Historic 
Preservation.” 

In the special report, we discuss a wide range of topics. The report discusses some of Biden’s 
overarching tax proposals and how they might affect various community development tax 
incentives. The report reviews the number of toss-up Senate races, and analyzes how many of 
those Democrats would need to win to gain control of the upper chamber, as well as what those 
Democratic candidates have said about tax issues. 

The report further outlines some of the regulatory issues that would be affected by a Democratic 
sweep. Some of these issues involve Congress, but others can be done by the president 
without Congressional approval. That puts some of them in a different category than many of 
the other subjects we address in the special report. 

Most changes that we discuss are dependent on Democrats controlling the House, Senate and 
White House. But as I said, some regulatory decisions could be implemented if Biden wins the 
White House, even if Republicans retain the Senate. Biden, as you likely know, holds a lead of 
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about 7 percent in national polls. The race for president is determined by the Electoral College, 
of course. Biden does appear to hold an edge there, too, but appearances can always change, 
and appearance isn’t always reality. To be clear – we are not saying the Democratic Party will 
sweep the election, we’re addressing what happens if the Democrats do sweep the election. 

So let’s talk about some of the regulatory issues that could be addressed by Biden, should he 
win the Presidency. Maybe the most important regulatory issue for affordable housing and 
community development is the Community Reinvestment Act, or CRA. Particularly, the most 
recent efforts at CRA reform. As you know, the Office of the Comptroller of the Currency, or 
OCC, released updated final CRA regulations in May. 

The updated regulations raised concerns from affordable housing and community development 
participants. Two of the main issues were: The dollar-volume-driven evaluation framework to 
measure CRA compliance, and a change in the evaluation criteria that could reduce the 
incentive to finance community development. 

A new president could appoint a new head of the OCC, someone who would likely reconsider 
the latest CRA regulations. There are a lot of possibilities if CRA regulations are reconsidered, 
including: Expanding the CRA to cover more financial organizations, increasing the weight of tax 
credit investments in determining the CRA score, and much more. So a new president could 
mean a new approach to measuring CRA compliance. 

On a related note, yesterday the Federal Reserve unanimously approved an advance notice of 
proposed rulemaking or ANPR on CRA. Public comments on the ANPR are due by Jan. 19, 
2021, and the Novogradac LIHTC, NMTC, and OZ Working Groups will submit comments. The 
Fed’s approach has important differences to the OCC CRA regulations that could serve as a 
roadmap as to how a Biden administration might change CRA.  

A new president would also have a lot of say over what happens with housing finance reform. 
Fannie Mae and Freddie Mac have been under conservatorship by the Federal Housing 
Finance Agency, or FHFA, since the Great Recession. President Trump said he plans to 
release Fannie Mae and Freddie Mac from conservatorship, but a Biden presidency might have 
a different approach. One possibility is to release Fannie and Freddie as regulated utilities. That 
could keep the cost of multifamily mortgage debt low, which is a positive for the development of 
affordable housing. 

The head of the FHFA could also be affected by who is president. A decision by the Supreme 
Court this summer indicated that the president can fire the head of a single-director agency at 
will. That would put FHFA Director Mark Calabria’s job on the line should Biden win the 
presidency. If Biden wins and replaces Calabria as the FHFA director, we could see some 
changes that could affect affordable housing. A new FHFA director, for instance, could be more 
aggressive than the current administration with the affordable housing goals and duty-to-serve 
mandates for Fannie and Freddie. 

There could be an increase in the allowable amount that’s currently at $500 million each year 
that Fannie and Freddie can invest in the low-income housing tax credit. There are plenty of 
other regulatory issues that could be affected by a Democratic sweep in November, including: 



Summary: September, 22 2020 
 

 

 

 

 
 

Overturning some recent regulations issued by the Trump administration, the affirmatively 
further fair housing rule, and expansion of HUD’s Rental Assistance Demonstration program. 

All of those issues and many more are discussed in Novogradac’s 48-page special report. For 
instance, the report looks at what might happen with legislation to expand or enhance current 
affordable housing, community development, renewable energy and historic preservation tax 
incentives. 

We also look at some proposed community development tax-incentive provisions that have 
been introduced in recent years. These proposals would stand a better chance at passage with 
Democrats in control of the House, Senate and White House. The special report also includes a 
section that discusses what effect the changes proposed by Biden and the Democrats could 
have on tax credit equity pricing. 

This will be no surprise, but it’s not a simple calculation to determine that effect. Pricing is 
influenced by many interactive and conflicting and counteracting factors. The special report 
addresses many of those factors and looks at the net impact they could have on pricing for 
various tax incentives. We’re proud of this report and think it will help you understand what’s 
happening and prepare for what might be coming in 2021. 

As I said earlier, the special report is now available for purchase on the Novogradac website. 
That said, the report is free for Novogradac clients. So if you are a Novogradac client, reach out 
to your Novogradac partner for a courtesy copy of the Novogradac special report. For non-
clients of the firm, I will share a link to purchase the report in today’s show notes and tweet it out 
as well.  

HTC Final Regulations 

Next, I have news about final regulations for the federal historic tax credit.  

You may recall, Treasury released guidance in May on the federal historic tax credit in the form 
of proposed regulations. Well, those proposed regulations were finalized last week on Tuesday.  
The proposed regulations from May were finalized with no modifications. The now-finalized 
regulations came as good news for the historic preservation community and offered no major 
surprises.  

The regulations address rules for the five-year credit that was instituted in tax reform legislation 
at the end of 2017. The regulations address the following: A general rule for calculating the 
HTC, definitions of ratable share and how the HTC is determined, coordination with IRC Section 
50 concerning the timing of the basis adjustment, recapture in the case of dispositions, and 
Section 50(d) income inclusion related to leased property when the lessee is treated as the 
owner.  

I’ll go more in depth into each of these issues, as well as a few others in today’s podcast.  

First, the regulations are consistent with how tax practitioners have generally interpreted the 
new five-year ratable historic tax credit. Before tax reform in 2017, qualified rehabilitation 
expenditures, or QREs, were taken into account for the taxable year in which the rehabilitated 
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property was placed in service. In other words, 100 percent of historic tax credits were claimed 
in the year that the property was placed in service. 

The new law, which applies generally to qualified rehabilitation expenditures paid or incurred 
after 2017, requires that the credits be taken “ratably” over five years. When this rule was 
enacted, the tax reform legislation was not completely clear, so there was some confusion about 
what “ratably” meant. The final regulations clarify that the historic tax credit is claimed at 20 
percent of the rehabilitation credit determined over a five-year period.  

The five-year credit period begins in the year the property is placed in service. The historic tax 
credits generated in Year 1 are the same, whether the building is placed in service in January or 
December. In addition, the preamble to the regulations stipulate that the capital account 
adjustment for the historic tax credit is made in Year 1, not over five years.Talk to your 
accountant if you’d like more details on that nuance. 

The regulations also clarify that there is one five-year tax credit period beginning when the 
property is placed in service. Even though the credits are claimed over five years, there’s only 
one tax credit period. As I said earlier, this was generally how tax practitioners had been 
interpreting the rule and there were no major surprises. 

The final regulations also clarify how the historic tax credit interacts with special rules in Section 
50(d).  Under the regulations, there are no changes on Section 50(d) recapture rules, basis 
adjustment rules or leased property rules. Most importantly, the clarification that there is one 
five-year tax credit period instead of multiple tax credit periods meant that the math for credit 
recapture was clearer.  

If you have questions about how these final regulations may affect a property placed in service 
after Dec. 31, 2017, that is not subject to the transition rule under tax reform reach out to a 
Novogradac office near you. We have experts who are ready to assist you.  

Also, we will be discussing these final regulations and more at the 2020 Novogradac Historic 
Tax Credit Virtual Conference happening this Thursday and Friday, Sept. 24-25. If you haven’t 
already, you can reserve your spot for the conference today. I encourage you to register as 
soon as you can to avoid any same-day registration delays. I’ll include a link to register in 
today’s show notes and tweet it out as well. And, you can go directly to 
www.novoco.com/events to register now. 
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OTHER NEWS 
In opportunity zones news, we have two items. 
First, qualified opportunity funds in Washington, D.C., must now be certified by the mayor in 
order to qualify for district opportunity zones tax benefits. This requirement was created under 
D.C.’s fiscal year 2021 city budget. A section of the budget requires the certification to receive 
certain district-level benefits, such as capital gains deferral. Again, this relates to D.C. tax 
benefits, not federal tax benefits.  To be eligible for certification, qualified opportunity funds must 
meet certain standards outlined in the district budget. You can find the certification requirements 
at www.opportunityzonesresourcecenter.com. For additional details, please reach out to my 
partner, John Sciarretti. 
Staying on the topic of opportunity zones for our second opportunity zones topic, a bill was 
introduced in the New York State Senate last week that would require qualified opportunity 
funds to file annual reports. Under the bill, entitled Opportunity Zone Reporting and Reform Act, 
the state comptroller would also be required to provide an annual report on the effectiveness of 
opportunity zones. 
You might be wondering which funds would be affected by this bill. Would the bill apply to funds 
operated out of New York? Would the bill apply to any funds making investments in New York? 
Would the bill apply to any fund with New York-based investors? By way of example, if a 
California-based fund has New York investors in a San Francisco investment, would the New 
York state reporting requirement apply to that fund? 
Unfortunately, the bill text is unclear on this point. Presumably, the bill would apply to any fund 
required to file a New York state tax return. If this is true, this could include a lot of non-New 
York qualified opportunity funds. New York state law requires partnerships to file a Form IT-204 
partnership return if the partnership. Has at least one partner who is an individual, estate or trust 
that is a resident of New York state or has any income, gain, loss or deduction from New York 
sources. So, a qualified opportunity fund partnership with an individual or corporate New York 
resident partner will have a New York Form IT-204 filing requirement. 
The bill also appears to impose the reporting requirement on investors in qualified opportunity 
funds that have a New York state filing requirement. A more practical question may be how the 
state would enforce this reporting requirement. The bill text is again unclear on this, but it would 
appear that penalties in the form of fines would be assessed based on failure to file the 
information return. 
Another unknown is whether or not a fund could avoid this reporting requirement by self-
certifying as a qualified opportunity fund for federal income tax purposes, but not do so for New 
York state income tax filing purposes. The bill is unclear on this, though the bill language 
appears to assume that a qualified opportunity fund for federal purposes is a qualified 
opportunity fund for New York state purposes. Clearly, this bill has the potential to have 
widespread implications on many opportunity funds and many investors if enacted. 

http://www.opportunityzonesresourcecenter.com/
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We will continue to monitor this and other state-level opportunity zones reporting legislation.   As 
more and more states consider opportunity zones reporting requirements, the answers to these 
questions will become ever more important for both opportunity funds and their investors. And 
has the potential to greatly affect the level of usage of the opportunity zones incentive. 
You can learn more about local and state opportunity zones proposals, and their impact, at the 
upcoming Novogradac 2020 Opportunity Zones Fall Virtual Conference, Oct. 22-23. You can 
register for the conference at www.novoco.com/events. 
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