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(Intro music) 

Hello. It’s Tax Credit Tuesday. I’m Michael Novogradac and this 

is the Novogradac Report on Tax Credits. This weekly podcast is 

presented by Novogradac & Company, a national accounting and 

consulting firm specializing in renewable energy, community 

development and affordable housing.  

 

 Today is Tuesday, September 23rd, 2008. This week 
we’ll bring you up to speed on the current status of energy and 
new markets tax credit extension legislation. We will also 
discuss recent guidance from the Office of the Comptroller of 
the Currency, or OCC, which regulates national banks, regarding 
banks’ investments in solar tax credit projects. We will also 
share some highlights from an IRS survey that assessed the 
ability of tax-exempt entities that issue tax-exempt bonds to 
satisfy all applicable federal tax requirements both at the time of 
issuance and while the bonds remain outstanding.  

 

But first, we have breaking news about the latest guidance 
issued by the IRS regarding the Housing Assistance Tax Act of 
2008. 

Last week, on Wednesday, September 17th, the Internal 

Revenue Service published Notice 2008-79, which provides guidance 

on some of the housing provisions of the Housing Assistance Tax Act 
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of 2008. The notice provides specific guidance on the apportionment  

of the $11 billion in additional housing bond volume cap among the 

states. The notice also provides guidance on a number of related 

issues.  

Under the notice, California receives 1.14 billion in additional 

allocation. Florida receives 571 million additional allocation; New York 

604 million; Texas 748.5 million. The small state amount of 96.55 

million is received by a number of smaller states like New Hampshire, 

Vermont and others. To determine the additional housing bonds in 

your state, review the notice, which you can find our web site.  

Notice 2008-79 also provides guidance regarding a new rule 

that allows low-income housing tax credit, or LIHTC, and tax-exempt 

bond financed properties to more easily rent units in certain 

properties to members of the U.S. military. Specifically, the new rule 

allows property owners to disregard the basic housing allowance 

payments made to members of the military in determining family 

income for purposes of qualifying for LIHTC and tax-exempt bond 

financed housing. In the notice the IRS also lists the military 

instillations that have been deemed to be qualified military 

installations for the purposes of this provision. They include the U.S. 

Air Force Academy in Colorado, Fort Shafter in Hawaii, Fort Riley in 

Kansas, the Annapolis Naval Station in Maryland, Fort Jackson in 

South Carolina, Fort Bliss and Fort Hood in Texas, the Dam Neck 

Training Center Atlantic in Virginia, and the Naval Station Bremerton 

in Washington. The IRS says it will update this list if it receives 



Novogradac Report on Tax Credits 
Transcript: September 23, 2008 

 

3 
www.novoco.com/podcast 

©Novogradac & Company LLP 2008 

additional information indicating that other military installations should 

receive the same treatment.  

A copy of the notice can be found online at 

www.taxcredithousing.com. We welcome this guidance from the IRS 

on some of the many changes made by the Housing Act. There are 

still several issues on which guidance is still needed and Novogradac 

and Company is convening an LIHTC Working Group that will work 

with the IRS to solicit that guidance. For more information on the 

Working Group, please contact my partner Mike Morrison at 

Mike.Morrison@novoco.com or you can call him at 415.356.8025. 

For a summary of the full range of changes made by the new 

law to the LIHTC program, you can download a replay of Novogradac 

and Company's Affordable Housing Webinar on the 2008 Housing 

Act. You can download it online at www.novoco.com slash events. 

The latest tax credit developments will also be discussed next week 

by industry experts at the Multi Credit Conference, October 1st 

through the 3rd in St. Louis. I look forward to seeing you there. I will 

be there and will moderate our Washington Wire panel.  

 

Now let’s begin our discussion with a look at where tax 
extension legislation stands in Washington.  

Last week, on Tuesday, September 16th, Senate Finance 

Committee Chairman Max Baucus of Montana and Ranking Member 

Chuck Grassley of Iowa announced an agreement with the Senate’s 

Democratic and Republican leadership to move a revised package of 

tax extenders. The legislation includes the $40 billion package of 
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energy tax incentives unveiled the week before by senators Baucus 

and Grassley. It also includes a patch for the alternative minimum tax, 

or AMT, $7 billion in disaster relief for the Midwest, and a one-year 

extension of expiring business tax provisions, including the new 

markets tax credit, or NMTC.  

Senators are scheduled to vote today, September 23rd, on 

amendments to replace the current text of H.R. 6049, which is energy 

tax legislation approved in the House earlier this year. They are goin 

going to replace the current tax of H.R. 6049 with the revised tax 

extenders language.  

If the Senate passes the tax extender bill, it will be then sent 

back to the House for consideration. Reports from Washington 

indicate that although House Democratic leaders were pleased to see 

some movement on the tax bill in the Senate, they continue to insist 

that any tax extender bill moving through the House be fully paid for. 

This pressure is one of the reasons that the Senate package ended 

up providing only one-year extenders as opposed to two-years. 

Meanwhile, last week you may have heard the House passed 

its version of a comprehensive energy bill. H.R. 6899, or the 

Comprehensive Energy Security and Consumer Protection Act, would 

extend the production tax credit for one year and the investment tax 

credit for eight years. Title Six of the measure includes several 

housing-related provisions that have been applauded by some 

members of the affordable housing community, such as Enterprise 

Community Partners. Supporters say the provisions of the Green 

Resources for Energy Efficient Neighborhoods (GREEN) Act will 
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ensure that community development organizations have the 

resources and expertise necessary to successfully incorporate green 

elements into affordable housing developments.  

However, despite this victory in the House, by passage of this 

legislation it’s unlikely that H.R. 6899 or its provisions will win 

approval in the Senate. Early reports suggest that the Senate will 

move ahead with its energy package and does not plan to consider 

H.R. 6899.  

 

We will continue to track these developments in future 

podcasts. We will also discuss the future of the new markets tax 

credit and renewable energy tax credits at our upcoming 

conferences. I encourage you to join us next few week in St. Louis at 

our Multi Tax Credit Conference. If you can’t attend that conference, 

space is still available at our New Markets Tax Credit Investors 

Conference in Boston on October 23rd and 24th. We still expect new 

markets tax credit announcements to be made in early October, in 

advance of our conference.  

 

Our second topic today is good news for the renewable 
energy tax credit community regarding the OCC’s position on 
bank investments in solar tax credit transactions.  

Recent guidance provided by the Office of the Comptroller of 

the Currency, or OCC, indicates that a national bank may invest in 

entities that develop, acquire, install and maintain solar energy-

producing facilities under the part 24 public welfare investment 
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authority. Bank investment in solar energy tax credit projects has 

received considerable attention and this guidance from the OCC is an 

important development. In Community Development Investment 

Letter 2008-1, the OCC approved a precedent setting investment and 

says that such an investment complies with the public welfare and the 

investment limit requirements of CFR, Code of Federal Regulations, 

Part 24, which requires that a bank’s investment must be designed 

primarily to promote the public welfare, such as by providing housing, 

services or jobs. A copy of this ruling is on our web site.  

I invite you to join us at the and at our Financing Renewable 

Energy Conference on November 13th and 14th in Washington, D.C. 

to discuss this and other developments on the renewable energy 

front. You can register for the conference in our secure online 

shopping cart at www.novoco.com slash events. To register multiple 

attendees, please call our Events Desk at 415.356.7970.  

 

Let’s conclude this week’s discussion with some of the 
highlights of a recent survey by the IRS that assessed the ability 
of tax-exempt entities that issue tax-exempt bonds to satisfy all 
applicable federal tax requirements both at the time of issuance 
and while the bonds remain outstanding.  

In early September the Internal Revenue Service released a 

report presenting the analysis and preliminary conclusions on the 

data collected during its project to measure tax-exempt bond 

compliance and record retention knowledge of tax exempt entities 

that issue tax-exempt bonds. According to the IRS, typical tax-exempt 
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entities included in its project are those that benefit from tax-exempt 

bond financing, including hospitals, universities and, of most 

importance to our listeners, entities that provide low-income housing 

or assisted living facilities. 

The IRS says that tax-exempt entities showed a high level of 

recognition on the importance of post-issuance compliance and 

record retention procedures. However, the IRS says, there appeared 

to be significant gaps in the effective implementation of such 

procedures. Specifically, the IRS says that fewer than 50 percent of 

all responding organizations were able to describe in detail their 

procedures when asked by the IRS. Somewhat ominously, the report 

stated, and I quote “Inconsistencies in some of the data reported to 

us warrant additional follow-up, including conducting additional field 

compliance checks to assess the veracity of data reported to us in the 

study.” close quote In short, additional audits of tax-exempt entities 

may be one of the outcomes of this report. 

The findings of the report will be discussed in more detail in the 

next issue of the Journal of Tax Credit Housing. If you are a tax-

exempt entity that has issued tax-exempt bonds, we encourage you 

to review this report. Subscriptions to our monthly trade journal can 

be ordered online at www.novoco.com slash products.  

Well, that brings us to the end of this week’s report.  
Please join us again next Tuesday when we will report again on 

the progress of tax extender legislation. We will also provide another 

update on how state housing tax credit allocating agencies are 
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implementing the tax credit and bond changes made by the Housing 

and Economic Recovery Act of 2008.  

This is Michael Novogradac and I’ll be back next Tuesday. 

Thanks for listening.  

(outro music) 

 

Editorial material in this transcript is for informational purposes 

only and should not be construed otherwise. Advice and 

interpretation regarding tax credits or any other material covered in 

this transcript can only be obtained from your tax advisor. 
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