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In this week’s Tax Credit Tuesday podcast, Michael J. Novogradac, CPA, updates listeners on 

the fiscal year 2014 budget and the approaching debt ceiling, and the Volcker Rule. In low-

income housing tax credit news, he discusses proposed regulations from the Internal Revenue 

Service and an upcoming hearing about tax-exempt bond arbitrage rebate regulations, as well 

as two Senators’ visit to tribal lands in Montana. In renewable energy tax credit news, he shares 

recent guidance from the Office of the Comptroller of the Currency about public welfare 

investments in wind energy projects. In new markets tax credit news, he discloses the record 

number of signatories to a letter that the New Markets Tax Credit Coalition has sent to 

Congress in support of the program. In historic tax credit news, he reveals that the Advisory 

Council on Historic Preservation has released a Section 106 toolkit.  

 

 

 

Summaries of each topic:  
1. General News (2:08 – 7:37) Pages 2-3 

2. Low-Income Housing Tax Credits (7:38 – 12:05) Pages 4-5 

3. Renewable Energy Tax Credits (12:06 – 14:38) Page 6 

4. New Markets Tax Credits (14:39 – 16:58) Page 7 

5. Historic Tax Credits (16:59 – 20:04) Page 8 

 

 

 
 
 
 
Editorial material in this transcript is for informational purposes only and should not be 
construed otherwise. Advice and interpretation regarding tax credits or any other material 
covered in this transcript can only be obtained from your tax adviser.  
 
© Novogradac & Company LLP, 2013. All rights reserved. Reproduction of this publication in 
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GENERAL NEWS 
 

Budget and Debt Limit Deadlines Continue to Loom  
• In general news, I have an update on the budget and looming debt limit expiration. 
• Rumors abound that later this week President Barack Obama will meet on budget issues 

with top Democratic and Republican congressional leaders.  
• The most pressing issues are averting a government shutdown on Oct. 1 and a breach 

of the debt limit in early to mid-October.  
• At the time of this recording, the path to agreement is not clear.  
• However, there has been coverage of the inner workings of the process of a bill going 

through the Senate and the House. 
• On Friday, the House passed a continuing resolution that would fund the federal 

government through mid-December, Dec. 15, but it was deemed dead on arrival in the 
Senate because it included a provision to defund the Affordable Care Act.  

• There is every indication that the bill will pass cloture and then the Senate itself will 
approve the bill, with the exception of defunding the affordable care act and then it will 
go back to the House. 

• Another notable plot twist developed last Wednesday, when GOP leaders suggested 
including tax reform in discussions regarding increasing the debt limit.  

• The Wall Street Journal reports that Sen. Maria Cantwell called the idea of attaching 
instructions to overhaul the tax code to a debt-ceiling measure “interesting.” 

• Opponents of tying tax reform to the debt ceiling include Ways and Means Ranking 
Member Sandy Levin  

• He said that tax reform should stand on its own. 
• Also, many of you may be aware the Republican members of the House Ways and 

Means Committee had six meetings the last two weeks, and many thought that after 
those meetings, they might be ready to release a draft tax reform proposal.   

• It has become more apparent that more meetings are meeting, and the release of any 
proposal has, more likely than not, been delayed to the end of October, at the earliest. 

• In one promising sign on the drive to avoid a government shutdown, House Republican 
leaders last week canceled a district work period that had been scheduled for this week. 

• This move should give lawmakers a little more time on the Hill to address government 
funding, which is scheduled to run out Sept. 30.  

 
Volcker Rule Still Not Finalized  

• Now let’s turn to the Volcker Rule. 
• Long time listeners may recall that in 2012 it became clear that the so-called Volcker 

Rule, which included restrictions on banks’ ability to invest in private equity funds, would 
not be implemented on the schedule originally set by the enacting legislation, commonly 
known as the Dodd-Frank Act.  

o As a reminder, banks ability to sponsor, invest in and provide credit and other 
services to private equity funds would be limited by the rule.  

o The limitations of the Volcker rule may also be extended to nonbank institutions 
that are designated as Systemically Important Financial institutions or SIFIs. 

o Most recently, Prudential Financial was potentially going to be listed as a SIFI. 
 Prudential has to decide if they would challenge the initial indication but 

the Financial Services Oversight Council. 
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• As such, the Volcker rule has been a concern for any company seeking to raise equity 
from financial institutions and SIFIs for a concern they may be limited in their ability to 
invest in affordable housing, community development, historic preservation and 
renewable energy. 

• As we mark the fifth anniversary of the 2008 financial crisis that led to the Volcker Rule’s 
creation, it’s a good time to check in and see what the status is for implementation.  

• The nutshell version comes to us from former Citigroup CEO Sandy Weill in remarks on 
CNBC. 

o He said, quote "There's no Volcker Rule. Dodd-Frank isn't completed.” 
• Media reports and other contacts suggest that one of the primary delays that regulators 

have faced is sorting through the deluge of public comments, which numbered around 
18,000.  

• The next statutory deadline included in the Dodd-Frank Act would require banks to 
comply fully with the rule by July 21, 2014. 

• At the time of this recording, no publicly available updated timetable had been released 
for the rule’s implementation.   

• Though, I can report that Barney Frank, of Dodd Frank fame, did say last week, that the 
Volcker Rule would be finalized, and I quote, “very soon”.    

• We’ll stay on top of monitoring the release of the Volcker rule and we’ll send breaking 
news emails as well as tweets once we learn more.  
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 

IRS Proposes Tax-Exempt Bond Regulation Changes  
• In low-income housing tax credit news, we begin with some long-awaited  proposed 

guidance from the Internal Revenue Service about tax-exempt bond arbitrage. 
• Arbitrage occurs when the proceeds of a tax-exempt bond issue that’s borrowed at a 

below market rate because the interest is tax-exempt are used to acquire investments 
than generate materially higher yields, normally taxable securities. 

• The yields of the investments being materially higher than the interest costs on the tax-
exempt bonds.  

• In such situations, rebate payments may need to be made by the Bond issuer to the IRS  
• Last week, the IRS published two notices that discuss proposed regulation changes 

detailing how to recover arbitrage rebate overpayments on tax-exempt bonds and 
possible arbitrage restrictions on those bonds.  

• These regulations will affect issuers of tax-exempt and tax-advantaged bonds. 
• The first notice is “Arbitrage Rebate Overpayments on Tax-Exempt Bonds.” 

o It includes proposed changes to the way bond issuers can recover overpayments 
of arbitrage rebates on tax-exempt bonds. 

• It proposes amendments to income tax regulations on arbitrage investment restrictions.  
• The IRS also released a second notice related to tax-exempt bonds and arbitrage. 
• “Arbitrage Restrictions on Tax-Exempt Bonds” proposes amendments to existing 

regulations in order to: 
o address certain current market developments and technical issues, 
o simplify certain provisions, and 
o make the regulations more administrable. 

• The IRS is proposing changes to 
o the issue price for tax-exempt bonds, 
o the treatment of working capital expenditures,  
o qualified hedge provisions, and  
o other technical changes. 

• The IRS has scheduled public hearings on Feb. 5, 2014 to discuss the proposed 
regulation changes in both notices. 

o Written or electronic comments about the proposed regulations,  
o requests to speak and  
o outlines of topics to be discussed at the public hearings  

 must be received by Dec. 16, 2013.  
• To read the notices go to www.taxcredithousing.com.  
• If you have specific observations about the proposed regulations, please let my partner 

Stacey Stewart in our Dover Ohio office know, as she chairs the Novogradac LIHTC 
Working Group.  

• And, if you think the Working Group should be submitting comments, let her know that 
as well. 

 
 
 
 
 
 

http://www.taxcredithousing.com/
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Sens. Visit Tribal Lands in Connection with Improving the LIHTC Floor 
• Now let’s move to Montana and an update on efforts to make the 9 percent floor 

permanent.  
• Earlier this month Sens. Maria Cantwell of Washington and Jon Tester of Montana 

visited the Flathead Reservation in Pablo, Mont. 
• The Senators toured affordable and transitional housing on the reservation. 

o This visit comes a little more than a month after Sen. Cantwell introduced the 
Improving the Low Income Housing Tax Credit Rate Act, or S. 1442.  
 Sens. Patrick Leahy, D-Vt., Debbie Stabenow, D-Mich., and John 

Rockefeller, D-W.Va., recently became cosponsors of the bipartisan bill. 
 That brings the number of sponsors to two dozen.  

• The bill has two primary functions: 
o It makes permanent a fixed rate floor for 9 percent low-income housing tax 

credits,  
 Right now it is scheduled to expire at the end of this year for allocations 

received after the end of this year.  
o and  
o It provides a minimum 4 percent credit rate for existing buildings.  

 This would only apply to allocated credits, not tax-exempt bond credits 
because of the financing issues and cost issues. 

 If enacted into law, these amendments would apply to buildings placed in 
service after the enactment date of enactment of the bill.  

• Sen. Cantwell said in a press release that S. 1442 creates more certainty for new 
housing construction because it creates a floor to the floating credit rate. 

o It uncouples the low-income housing tax credit rate from the varying federal 
borrowing costs when they are extremely low that make affordable housing 
financing harder to predict, she said.  

• The bill has been referred to the Senate Finance Committee.  
• To learn more about the bill go to www.taxcredithousing.com.  

 
  

http://www.taxcredithousing.com/
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RENEWABLE ENERGY TAX CREDIT NEWS 
 

OCC Issues Fact Sheet on Welfare Investments in Wind Projects 
• In renewable energy tax credit news, the Office of the Comptroller of the Currency last 

week issued a community affairs fact sheet on public welfare investments, or PWIs, in 
wind energy tax credit transactions.  

• I must complement the OCC for providing these releases. 
o They provide these releases on a number of topics, including the new markets 

tax credits, solar and others.  
o I always find them extremely useful.  

• The PWI authority gives banks and thrifts the authority to make certain kinds of 
investments. 

• However, energy investments are different from historic, new markets and low-income 
housing in that renewable energy investments do not automatically qualify as PWIs. 

• Investments have to meet certain requirements to be considered PWIs. 
• The criteria for renewable energy won’t always qualify. 
• Using PWI authority, national banks and federal savings associations may invest in wind 

energy facilities if one of three conditions are met: 
o First, the investment primarily benefits low- and moderate-income individuals or 

areas. 
o Second, the facility benefits other areas targeted by a governmental entity for 

redevelopment. 
o Third, the investment involves a “qualified investment” under the Community 

Reinvestment Act, or CRA.  
• Some examples of projects that would meet these requirements are: 

 a project that reduces energy costs in an affordable housing 
development. 

 projects in federal empowerment zones, brownfield sites, rural 
communities, state enterprise zones or city tax increment financing 
districts, and 

 an investment that finances the installation of wind turbines on a small 
business. 

• A national bank’s aggregate investments under the PWI authority is generally capped at 
5 percent of the bank’s capital and surplus. 

• The OCC may grant case-by-case exceptions that would allow the limit to be increased 
up to 15 percent.  

• Investments made under the PWI authority are important because they help 
low/moderate-income people and small businesses reduce their energy costs, as well as 
help revitalize certain areas. 

o They also create jobs for the installation and continued maintenance of the 
facilities. 

• If you have any questions about this new guidance, I encourage you to contact my 
partner Stephen Tracy in our San Francisco office or my partner Tony Grappone in our 
Boston office. 
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NEW MARKETS TAX CREDIT NEWS 
 

2013/2014 Application Round 
• In new markets tax credit news, applications were due and filed last week, so 

congratulations if you submitted a new markets tax credit application this last round.  
• I look forward to see you at our upcoming New Markets Tax Credit Conference next 

month in New Orleans.  

NMTC Coalition Urges Congress to Extend NMTC 
• In new markets tax credit news, I have an update about a letter that the New Markets 

Tax Credit Coalition has sent to Congress. 
• The NMTC Coalition last week sent a letter to Congress urging legislators to make the 

new markets tax credit permanent and to increase its credit authority. 
• The letter highlights the accomplishments of the new markets tax credit since the 

program’s inception in 2003. 
• Accomplishments include 

o contributing to the creation of 350,000 jobs and 
o allowing $55 billion in capital to be leveraged to credit-starved businesses. 

• The coalition said that federal spending on community development, measured as a 
share of gross domestic product, or GDP, has fallen by 75 percent during the last 30 
years. 

o This often means that the new markets tax credit is the only capital resource 
available for revitalizing economically distressed communities. 

• The letter also pointed out that the new markets tax credit makes economic sense. 
o It cited recent data by the Department of Treasury indicating that new markets 

tax credit-financed businesses and jobs generate enough income tax revenue to 
offset the cost of the program. 

• The coalition sent similar letters urging Congress to make the new markets tax credit 
permanent in 2011 and 2012. 

• About 1,000 businesses, nonprofits and community leaders signed last year’s letter.  
o This year’s letter has about 1,200 cosigners. 

• The letter is an impressive show of support for the NMTC and it comes at a crucial time 
when no program is completely safe under the talk of tax reform. 

• The new markets tax credit program is particularly sensitive because it needs to be 
extended. 

• It is one of those on that list of extender provisions.  
• You can find a copy of the letter at www.nmtccoalition.org.  

 
  

http://www.nmtccoalition.org/
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HISTORIC TAX CREDIT NEWS 
 
Success in Detroit 

• First off, if you were one of the over 275 historic preservations advocate that joined us at 
our Novogradac Historic Tax Credit conference in Detroit, thank you.   

• It was an excellent conference, with very informational panels, and numerous networking 
opportunities.   

• It wouldn’t have been nearly as great without your participation. 
• If you have suggestions to improve the conference for next year, please let us know. 
• Send an email to CPAs.novoco.com. 

IRS Safe Harbor Guidance 
• Regarding IRS safe harbor guidance, we continue to wait for it to be released.  
• There are plenty of public comments by Craig Gerson and Cliff Warren at the IRS that 

suggest that release is close.  
• Hopefully, it is weeks away and not month’s away. 

 
ACHP Releases Section 106 Applicant Tool Kit 

• In other historic tax credit news, the Advisory Council on Historic Preservation, or ACHP, 
last week released a Section 106 applicant tool kit. 

• Section 106 of the National Historic Preservation Act of 1966 requires federal agencies 
to consider the effects on historic properties of projects they carry out, assist, permit, 
license or approve. 

• The intention is to ensure that agencies balance project needs and historic preservation 
values. 

• ACHP said it developed the tool kit to provide information and guidance to Section 106 
applicants. 

• The tool kit outlines the four-step Section 106 process. 
• The process is: 

1. Establish the undertaking and initiate the Section 106 process.  
 This entails confirming that a Section 106 review is required, securing 

consultants and coordinating outreach procedures. 
2. Identify historic properties. 

 This requires defining the project’s area of potential effects. 
3. Assess the effects of the undertaking on the historic property. 
4. Resolve adverse effects by seeking creative solutions to avoid or minimize 

the effect to the historic property. 
• The tool kit also provides information on consulting with states and Indian tribes, and 

engaging with stakeholders. 
• Application tips include suggesting that applicants engage consulting parties early in the 

review process so that any potential issues can be identified early. 
• The tool kit is an important resource for use on projects listed and eligible for listing on 

the National Register. 
• You can access the tool kit at www.achp.gov. 
 

http://www.achp.gov/

