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(Intro music) 

Hello! It’s Tax Credit Tuesday and I’m Michael Novogradac.  

 

Today is Tuesday, September 29th, 2009.  
I am in San Francisco this week and we are holding our annual 

San Francisco tax conference at the end of the week. We have a lot 

planned for Thursday and Friday at the conference including a 

keynote address by state treasurer Bill Lockyer. We also have 

optional sessions scheduled for Wednesday. I hope to see many of 

our listeners later this week.  

On our podcast this week we will review recently released 
updated guidance regarding the IRS safe harbor for allocating 
Section 45 production tax credits among partners in a wind 
energy partnership.  

On a related subject, we will review the details of proposed 
legislation that would expand the existing Section 45L tax credit 
for builders of energy-efficient new homes to cover residential 
rental housing.  

We also will review an IRS request for public comment on a 
recent notice about the qualifying advanced energy tax credit 
under Section 48C that was created by the Recovery Act. 
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Then, we’ll share updates from the Treasury Department 
about the housing and energy programs it administers under the 
Recovery Act.  

We also have related news from state housing agencies 
about their implementation of the Recovery Act’s programs.  

And finally, we’ll summarize the most recent round of bank 
evaluations conducted by the Office of the Comptroller of the 
Currency.  

 
But first, we have breaking news from the IRS.  
On Friday, September 25th, the Internal Revenue Service 

released an updated version of its Form 8823 Guide. Form 8823 is 

the form that state low-income housing tax credit agencies use to 

report noncompliance to the IRS. The Form 8823 Guide presents 

standardized operational definitions for the noncompliance categories 

listed on Form 8823. The guide is intended to provide consistent 

interpretation and application of Section 42 requirements among state 

allocating agencies and consistent reporting of noncompliance.  

Analysis of the new Form 8823 guide will be featured at 

Novogradac & Company’s LIHTC Property Compliance Workshop, 

which is October 1-2 in San Francisco, which is later this week. It’s 

not too late to attend! To join us in San Francisco, please go to 

www.novoco.com slash events or call 415.356.7970.  
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We have a lot of ground to cover today, so let’s get started 
with our first topic of the day -- updated guidance about the IRS 
safe harbor for allocating tax credits among investors in a wind 
energy partnership.  

On September 21st, the Internal Revenue Service published 

Announcement 2009-69, which makes changes to Revenue 

Procedure 2007-65. Revenue Procedure 2007-65 established safe 

harbor requirements for the allocation of Section 45 wind energy 

production tax credits among partners in a partnership.  

Announcement 2009-69 makes four key changes to the existing 

guidance. First, and perhaps most significantly, the announcement 

expands the rights of developers and owners to enter into 

agreements for the purchase of the wind energy property owned by 

the partnership. The new guidance allows a purchase price to be 

determined prior to exercise, if the parties reasonably believe that the 

price will not be less than the fair market value of the energy property 

at the time the right may be exercised. 

Second in significance, the announcement clarifies how Section 

469 regarding passive activity loss limitations applies to credits 

generated by wind energy facilities.  

Third, the new guidance clarifies that the revenue procedure 

provides only safe harbor requirements.  

And fourth, the revisions delete the threat that the IRS will 

quote "closely scrutinize" a taxpayer that does not satisfy the safe 

harbor.  
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A copy of the announcement can be downloaded from the 

Novogradac & Company Renewable Energy Tax Credit Resource 

Center. The Resource Center web site can be found at 

www.energytaxcredits.com.  

To learn more about what this guidance means for wind energy 

partnerships, I invite you to join Novogradac & Company for the 

Financing Renewable Energy Conference on November 11th and 

12th in Washington, D.C. 

At the energy conference we will discuss a number of 
developing issues such as pending energy legislation, which 
brings us to our next topic, the Expanding Building Efficiency 
Incentives Act of 2009.  

The bill was introduced last month and supporters say it would 

allow the energy-efficient home tax credit under Section 45L to 

finance energy-efficient, affordable multifamily housing more 

effectively.  

In a written statement, Enterprise Community Partners 

commended the bill’s authors Senators Olympia Snowe of Maine, 

Diane Feinstein of California and Jeff Bingaman of New Mexico. They 

were thanking them for introducing S. 1637.  

Enterprise Community Partners President and CEO Doris Koo 

says the Expanding Building Efficiency Incentives Act will bring real 

benefits to low-income families that are particularly vulnerable to high 

utility costs. The proposed legislation encourages energy- efficient 

technology and construction throughout the nation by extending tax 
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incentives for the construction of new homes, manufactured homes 

and commercial buildings that are energy efficient. In addition, major 

incentives are being offered to the residential energy efficiency 

industry.  

The legislation also adds a higher-tier credit for homes that 

satisfy the Builders Challenge standard and includes new incentives 

for homes in high-rise buildings as well as incentives for home energy 

ratings and auditor training. 

Upon introduction the legislation was referred to the Senate 

Finance Committee. Reports indicate that Senators Bingaman and 

Snowe, who are both senior members of the Finance Committee, will 

work together to see that S. 1637 will be reflected in the energy tax 

package that the committee expects to consider this fall.  

For our low-income housing tax credit developers, I note one 

key provision: the proposed legislation would allow the owner of an 

LIHTC development to claim the credit, therefore enhancing investor 

equity. Furthermore they would be eligible for a 50 percent higher tax 

credit.  

We are tracking the legislation and we’ll report on its progress 

in future podcasts. In the meantime, you can download a copy of the 

proposed bill online at www.energytaxcredits.com.  

Our next item is related to the new Qualifying Advanced 
Energy Project Tax Credit program.   

On September 22nd, the IRS invited comments from the public 

about a notice related to the Qualifying Advanced Energy Project Tax 
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Credit. The notice established the qualifying advanced energy tax 

credit program that was created by the Recovery Act under Section 

48C of the Internal Revenue Code. The notice also announced the 

initial allocation round of the program.  

No changes are being made to the notice at this time; the 

invitation to comment was issued as part of the Treasury 

Department’s continuing effort to reduce paperwork and respondent 

burden as required by the Paperwork Reduction Act.  

Comments will be accepted through November 23rd.  

Our final renewable topic for today is a milestone that the 
Treasury Department announced last week.   

On September 22nd, Treasury Secretary Tim Geithner and 

Energy Secretary Steven Chu hosted a group of clean energy 

developers and manufacturers at the White House to discuss how the 

American Recovery and Reinvestment Act is creating jobs and 

helping expand the development of renewable energy. At the 

meeting, Secretaries Geithner and Chu announced $550 million in 

new awards through the Recovery Act's Section 1603 grant program.  

The Section 1603 program provides energy producers cash 

assistance in place of tax credits. Under this program, the federal 

government provides a cash payment in lieu of a tax credit totaling 30 

percent of the qualifying cost of the project. The Treasury Department 

says that for each federal dollar spent in payments, more than two 

dollars are spent in private sector investments. 
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The first round of awards totaling $502 million was announced 

on September 1st, 2009. Today's announcement provides an 

additional $550 million, bringing the total awarded under the program 

to more than $1 billion dollars to date. 

Last week the Treasury Department also released updated 
guidance for the Section 1602 low-income housing tax credit 
(LIHTC) exchange program that was created by the Recovery 
Act.  

On September 18th the Treasury Department published an 

updated version of its Frequently Asked Questions and Answers 

document for the LIHTC exchange program.  

The FAQs, as they’re known, were revised on September 14th 

to amend language about eligible use of funds. In addition, new 

questions were added to the guidance regarding recapture, liens and 

other issues. 

To download a copy of the most recent FAQs, simply to go 

www.taxcredithousing.com and click on Hot Topics in the News 

menu.  

 

On a related note, I’d like to share a round up of Recovery 
Act updates from state housing tax credit allocating agencies.  

On September 17th, the Georgia Department of Community 

Affairs’ Office of Affordable Housing reported that it closed its first 

loan under the American Recovery and Reinvestment Act. The loan 
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is for a project called Camilla Lane, which will be built with the help of 

Section 1602 exchange funds. 

 Camilla Lane is a 52-unit senior project to be located in the city 

of Sandersville, in Washington County, Georgia. The proposed 

developer is Tower Sandersville Development LLC. The total 

exchange grant is approximately $8.3 million dollars.  

The project was originally awarded LIHTCs under a competitive 

process in October of 2008, but economic challenges stalled the 

project when the market for tax credits in rural Georgia dried up. The 

Camilla Lane project development was redesigned during the 

Recovery Act application process to incorporate a higher level of 

energy efficiency components in accordance with the objectives of 

the recovery legislation.  

The Georgia Department of Community Affairs’ estimates that 

the project will preserve 155 direct jobs, including 128 jobs at the 

construction site level.  

The same day, the Texas Department of Housing and 

Community Affairs announced a new web site dedicated to providing 

information about Recovery Act contracting opportunities. TDHCA 

says it is providing a centralized listing of all Recovery Act contracting 

opportunities as a service to the public. Sub-recipients of the 

agency’s Recovery Act funds are required to post all open contracting 

or bidding opportunities on this web site, including funds awarded 

through the Tax Credit Assistance Program or TCAP as well as and 

exchange program.  
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More information is available online, just go to www dot tdhca 

dot state dot .tx dot us slash recovery and click on the link on the top 

left of the page that says Contracting Opportunities.  

Also on September 17th, the Ohio Housing Finance Agency 

circulated an invitation for developers of housing tax credit properties 

to take part in a conversation related to project costs. The 

discussions will take place on October 27th and November 4th at the 

agency’s office in Columbus, Ohio. Developers are encouraged to 

RSVP for the round table discussion by sending an e-mail Andrew 

Bailey at A bailey b-a-i-l-e-y at ohiohome dot org.  

On September 18th, the California Tax Credit Allocation 

Committee, TCAC, added two additional mandatory loan workshops 

for developers with a preliminary reservation of Recovery Act funds. 

The dates of the new workshops are today, September 29th in 

Sacramento and Thursday, October 1st in Los Angeles.  

Then on September 21st, the Kentucky Housing Corporation 

announced that its Housing Finance and Construction Department 

will hold a free mandatory training session for developers of TCAP 

and exchange program properties on October 13th. The session will 

cover the reporting requirements mandated by the Recovery Act.  

Links to more information about these updates can be found 

online at www.taxcredithousing.com.  

Finally for today, we have a summary of the most recent 
evaluations conducted by the Office of the Comptroller of the 
Currency or the OCC  
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On September 17th, the OCC released a list of Community 

Reinvestment Act or CRA performance evaluations. The list contains 

only those national banks and insured federal branches of foreign 

banks that have received ratings.  

The possible ratings are outstanding, satisfactory, needs to 

improve, and substantial noncompliance. Of the 35 evaluations made 

public this month, 5 were outstanding, 30 were satisfactory, none 

were needs to improve, and none were substantial 
noncompliance.  

Congratulations go to the five banks that earned an outstanding 

rating. They are:  

 City National Bank of Florida, in Miami;  

 The First National Bank, in Mattoon, Illinois;  

 TD Bank NA, in Portland, Oregon;  

 KeyBank NA in Cleveland; and  

 First Keyston National Bank, in Berwick, Pennsylvania.  

Links to the list and related information are available online at 

www dot occ dot treas t-r-e-a-s dot gov. The OCC’s web site also 

offers access to a searchable list of all public CRA evaluations.  

 
Before we wrap up today’s discussion, I’d also like to 

congratulate Boston Capital Asset Management and Tax Credit 
Equity Group of RBC Capital Markets.  
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On September 22nd, Boston Capital Asset Management 

announced it had been selected to provide asset management 

services to the Arizona Department of Housing. 

With more than 35 years of experience, Boston Capital Asset 

Management’s asset management staff has a long history of 

managing affordable housing portfolios located throughout the 

country, ensuring that housing’s long-term economic viability and 

ongoing compliance with federal and state requirements. Included in 

Boston Capital’s asset management services is property construction 

and lease-up monitoring as well as oversight on property progress on 

a monthly basis. Boston Capital's asset management services will 

cover Arizona Department of Housing’s affordable housing properties 

that receive assistance under the Tax Credit Assistance Program and 

tax credit exchange program.   

In a similar announcement, on September 24th the Tax Credit 

Equity Group of RBC Capital Markets announced that it was chosen 

by the South Carolina State Housing Finance and Development 

Authority to serve as its asset manager for projects funded through 

the Tax Credit Assistance Program and provisions of the Recovery 

Act. The Tax Credit Equity Group will provide a complement of asset 

management services to the South Carolina State Housing Finance 

and Development Authority in managing its Recovery Act-funded 

portfolio. This selection represents the second asset management 

contract awarded to RBC Capital Markets’ Tax Credit Equity Group.  
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Well, that brings us to the end of this week’s report.   
Please join us again next week when we will discuss the 

financial regulatory reform efforts being pursued in Congress and 

what those efforts could mean for the low-income housing tax credit 

community.  

We will also examine guidance released last week by HUD for 

TCAP grantees about how to estimate and report the number of jobs 

created or retained using Recovery Act funds.  

I’ll also share a summary of the comment letter that the NMTC 

Working Group is submitting to the Community Development 

Financial Institutions Fund, CDFI Fund, regarding the 2009 allocation 

application. Don’t forget -- the last day to submit comments on this 

topic is Friday, October 2nd.  

This is Michael Novogradac and I’ll be back next Tuesday. 

Thanks for listening.  

(outro music) 
 

Editorial material in this transcript is for informational purposes 

only and should not be construed otherwise. Advice and 

interpretation regarding tax credits or any other material covered in 

this transcript can only be obtained from your tax advisor. 

© Novogradac & Company LLP, 2009 All rights reserved. 

Reproduction of this publication in whole or in part in any form 

without written permission from the publisher is prohibited by law. For 

reprint information, please send an e-mail to cpas@novoco.com.  

 


