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Michael J. Novogradac, CPA, discusses the status of the federal budget and 

upcoming guidance expected from the Federal Accounting Standards Board that will 

significantly affect the real estate industry. In the low-income housing tax credit 

discussion, he reviews HUD’s final 2012 fair market rents, HUD’s plan to release income 

limit data each year on December 1, and the latest IRS LIHC Newsletter. Then he 

discusses testimony he gave at last week’s IRS hearing on proposed changes to the 

new markets tax credit regulations. Next, he looks at some of the last loan guarantees 

finalized under the Section 1705 program, and the findings of a report about the size of 

the U.S. solar markets. Finally, he invites listeners to nominate historic tax credit projects 

for a Development of Distinction award and provides an update on the latest 

developments in Missouri.  

 

Summaries of each topic:  

1. General News (2:50 – 9:45) Pages 2-4  

2. Low-Income Housing Tax Credits (9:46 – 17:17) Pages 5-7 

3. New Markets Tax Credits (17:18 – 23:30) Pages 8-9 

4. Historic Tax Credits (23:31 – 26:36) Page 10 

5. Renewable Energy Tax Credits (26:37  – 28:52) Page 11 

 

Editorial material in this transcript is for informational purposes only and should 

not be construed otherwise. Advice and interpretation regarding tax credits or any other 

material covered in this transcript can only be obtained from your tax advisor.  

 

© Novogradac & Company LLP, 2011 All rights reserved. Reproduction of this 

publication in whole or in part in any form without written permission from the publisher is 

prohibited by law. For reprint information, please send an e-mail to cpas@novoco.com.   
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GENERAL NEWS 
 
Federal Budget Update  

 Last week the House and Senate passed a continuing resolution that 
funded the federal government through today, Tuesday, October 4.  

 Today, House members are scheduled to vote on another Senate-passed 
continuing resolution that runs until November 18.  

 The National Journal reported last week that House Republicans were 
predicting smooth sailing for today’s planned vote because the funding 
levels have been previously agreed to.  

 However, even if today’s vote goes smoothly, lawmakers have only six 
weeks to either pass appropriations for the remainder of fiscal year 2012, 
or pass yet another continuing resolution.  

 To stay informed of the latest news on this front, I encourage you to follow 
me on Twitter. You can find my profile online at twitter.com/Novogradac.  

 
New Guidance Will Likely Affect Real Estate Industry 

 I’d like to alert listeners to upcoming proposed guidance that is expected 
to significantly impact the real estate industry.  

 The Financial Accounting Standards Board will re-expose their proposal to 
replace current guidance related to revenue recognition with a single 
model that can be applied to a wide range of industries and transactions.   

 The proposal would replace the guidance specific to sales of real estate.  
 The proposed principles-based guidance would result in earlier sale 

accounting and profit recognition for certain real estate sale transactions 
than the current model.  

 For example, real estate sale contracts that include components of seller 
financing or continuing involvement may qualify for immediate recognition 
under the proposed model. 

 The new requirements would require extensive new disclosures that 
include the presentation of assets and liabilities associated with contracts 
on the statement of financial position.  

 In addition, the proposal would require disclosure of quantitative and 
qualitative information about performance obligations, including onerous 
obligations, as well as qualitative discussion of significant judgments and a 
number of other new disclosures. 

 It’s expected that the new exposure draft will be issued early this month, 
and it will be followed by a 120-day comment period. 

 The FASB tentatively decided that the effective date for public companies 
would be no earlier than annual periods beginning on or after January 1, 
2015.  

 For nonpublic companies the effective date will be no earlier than annual 
periods beginning on or after January 1, 2016.   

 Early adoption would not be permitted. 
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 It is important to note that the proposed revenue recognition guidance 
would not impact the overall amount of revenue recognized.  

 However, the change may impact the timing of when developers, 
guarantors, lenders and tax credit investors could recognize revenue.   

o The new rules would still require the income recipient to identify the 
goods to be provided or services to be performed.   

o Then a fee must be allocated to each of the performance 
obligations in the contract or agreement.   

o Revenue would be recognized when each performance obligation 
is satisfied.  

 One major change within this proposed standard is that bad debt expense 
would be recorded as a contra-revenue account.  

o The expense would be recorded directly below gross revenue on 
the statement of operations.  

 Another major change is that the costs of obtaining a revenue contract 
longer than one year would be required to be capitalized and amortized.   

 Sponsors and guarantors of the tax credit investments would need, under 
this guidance, to reassess the different fees or performance obligations 
and determine that amounts allocated to each of the fees or services and 
what’s the appropriate amount, and then recognize the revenue as they 
complete those services.  

 Low-income housing tax credit, new markets tax credit, historic tax credit 
and renewable energy tax credit developers may be required to recognize 
their development fees sooner. ‘ 

 If you have questions or comments about these new income recognition 
rules, please send an email to CPAs@novoco.com.  

 
Super Committee Update  

 Members and staff of the Super Committee met several times last week to 
discuss taxes and several government funding issues.  

 Reports indicate that Democrats want taxes to be discussed first.  
 Specifically, they want some resolution on a tax increase to be accomplished.  
 As listeners, know Republicans have drawn a line in the sand saying there will be 

no new taxes as part of the Super Committee.  
 There is a consensus outside the Super Committee that tax reform would be 

nearly impossible to accomplish within the Super Committee given its short 
deadlines.  

 However, there is a lot of discussion about the broad steps the committee might 
be able to take toward tax reform.  

 
 Senate Finance Committee Hearing  
 The Senate Finance Committee will hold a hearing on October 6 entitled, “Tax 

Reform Options: Incentives for Homeownership.”  
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 In a report issued by the Joint Committee on Taxation in preparation for the 
hearing, the LIHTC makes a cameo.  

 You can find the mention of the low-income housing tax credit in Footnote #42.  
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 
FMRs and Income Limits  

 On Friday, the U.S. Department of Housing and Urban Development 
released its final fair market rents or FMRs for fiscal year 2012.  

 The final FMRs took effect October 1.  
 HUD uses FMRs to determine 

o payment standard amounts for the Housing Choice Voucher 
program,  

o initial renewal rents for some expiring project-based Section 8 
contracts and  

o initial rents for certain housing assistance payments contracts.  
 FMRs are also used in the determination of area median family income 

and their associated income limits, which I will discuss in more detail in a 
moment. 

 The comment period for the fiscal year 2012 fair market rents ended on 
September 19.  

 HUD reports that among the comments it received were several that 
questioned the fair market rents for their respective market areas.  

 HUD says it considered all public comments received and has posted its 
response to these comments on its web site at www.huduser.org.  

 The department also said it will continue to review data provided in those 
comments and it will publish any revisions to the fiscal year 2012 fair 
market rents that result from data submissions in a forthcoming Federal 
Register notice. 

 
Official Release Date Set for Income Limit Data 

 Of particular interest to listeners, last week’s notice also set December 1 
as the formal publication date for income limits - beginning with the fiscal 
year 2012 income limits.  

 As some listeners may recall, in the August 19 notice proposing this year’s 
fair market rents, HUD invited comments on a proposal to establish a 
certain date for publishing income limits.  

 Because FMRs are used in the determination of income limits, annual 
income limit data cannot be published until FMR calculations are 
completed.  

 Under current regulations, the publication date for final FMRs is October 1.  
 However, there was no statutorily required publication date for income 

limits. 
 In its discussion of the issue in the August 19 notice, HUD mentioned that 

in recent years, the department has attempted to incorporate the most 
recent vintage of American Community Survey data into the income limit 
calculations.  
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o However, because of the increase in the number and scope of 
American Community Survey data products, the publication date for 
income limits has become later each year.  

o HUD reports that it had received comments from the public stating 
that the resulting uncertainty surrounding the timing of income 
limits’ publication was hindering the ability of low-income housing 
tax credit property owners to set annual rents. 

 As such, in an attempt to be responsive to the concerns of the users of 
income limits, HUD proposed giving the publication of area median family 
income estimates and income limits a more certain date.  

 HUD considered two possible timeframes for the publication of median 
family incomes and income limits.  

o The first date would have be October 1, at the same time that final 
fair market rents are published.  

o The second date was December 1.  
 In its notice last week, HUD set December 1 as the date that annual 

income limit data will be published going forward.   
 Accordingly, fiscal year 2012 income limits will be published on December 

1, 2011. 
 Because HUD moved the publication date, the fiscal year 2012 median 

family income estimates and the fiscal year 2012 income limits will not 
benefit from any additional American Community Survey data beyond 
what was included in the fiscal year 2011 data set.  

 However, fiscal year 2012 income limits will be updated with the fiscal 
2012 fair market rents for the purposes of evaluating areas of relatively 
high-or low-income to housing cost relationships.  

 Fiscal year 2012 income limits will also be updated with consumer price 
index information to the end of 2010 that is trended to the mid-point of 
fiscal year 2012 in a manner similar to what was done with the fiscal year 
2011 income limits.  

 The fiscal year 2013 median family income estimates and income limits, 
which will be published on December 1, 2012, will be the first set of 
median family income estimates and income limits updated with American 
Community Survey data collected from 2006–2010. 

 What all this means is that low-income housing tax credit property owners 
and managers will enjoy a much greater level of predictability regarding 
the timing of each year’s release of the income limits and related rent 
changes.  

 If you have additional questions about the final 2012 FMRs or the new 
official release date for income limit data, please call my partner Jim 
Kroger in our San Francisco office.  

 
IRS Newsletter #46 

 Also, last week the Internal Revenue Service released the 46th installment 
of its Low-Income Housing Credit Newsletter. 
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 The LIHC Newsletter provides a forum for sharing information for 
developing low-income housing tax credit issues. 

 Issue #46 addresses 
o First-Year Certification Under Internal Revenue Code Section 

42(l)(1) 
o Auditing the Year of Disposition by Sale: Credit Recapture Under 

Section 42(j). 
 You may access a copy of the newsletter online at 

www.taxcredithousing.com.     
 Simply go to the LIHTC menu, click on IRS Guidance, and then select the 

link to IRS LIHTC Newsletters from the menu on the left side of the page. 
 Please note that the newsletter’s content is not meant to be used or cited 

as authority for setting or sustaining a technical position.   
 If you have questions about low-income housing tax credit property 

compliance, or about anything referenced in the newsletter I encourage 
you to call my partner Jim Kroger at 415-356-8000.  
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NEW MARKETS TAX CREDIT NEWS 
 
IRS Holds Hearing on Changes to New Markets Tax Credit Regulations  

 Last week I testified at an Internal Revenue Service hearing about 
proposed changes to new markets tax credit regulations.  

 The changes are intended to reduce regulatory barriers to new markets 
tax credit investments in non-real-estate businesses.  

 Investors have typically favored real estate investments for several 
reasons, but mostly notably because of tax credit compliance issues.  

 The IRS proposed several changes regarding the reinvestment 
requirement for investments in non-real estate businesses and changes to 
the substantiation requirements for second-tier CDEs that might 
incentivize investments in non-real estate businesses.  

 Comments were accepted until September 8.  
 The NMTC Working Group was one of several groups that submitted 

feedback to the IRS and Treasury in response to the invitation for 
comments.  

 In addition, I attended the public hearing last week and gave a statement 
based on the comments prepared by the NMTC Working Group. 

 The NMTC Working Group and Novogradac & Company commend the 
Department of Treasury and IRS for its continuing efforts to improve and 
clarify administrative and tax guidance for the NMTC program.  

 However, the group’s members believe that the proposed changes would 
do little to encourage more non-real estate investments.  

 While we agree that changes need to be made in order to encourage 
more investments in non-real estate qualified active low-income 
community businesses, we do not believe that any changes will cause a 
substantial increase in investments made until a single component of the 
program is changed that affects all investments –  and that component is 
tax credit recapture.  

 Whether recapture is triggered by redemption or failure of the substantially 
all test, the risk is that a $1 mistake can cause complete recapture.  

 By having full recapture risk, plus interest penalties, for the full term of the 
investment, the new markets tax credit program requires an extremely 
high level of compliance and transaction structuring that is unrivaled by 
other tax credit programs in order to mitigate this risk.  

 As a consequence, there is bias by NMTC investors to interest-only, 7-
year real estate term loans, where you can rely on the reasonable 
expectations test.  

 The Working Group believes, and I testified last week, that a reduction in 
tax credit recapture risk during the term of the investment would lower the 
cost for all types of transactions and broaden the types of investments that 
tax credit investors and CDEs are willing to make, including investments in 
non-real estate operating businesses.  
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 The NMTC Working Group members recommended a proportionate 
calculation rather than total recapture.  

 I also testified to the need for changing the reasonable expectation test, to 
focus not on ownership by value but to focus on control, and more 
specifically as it relates to the ability of an equity investor to affect the 
qualified business’s status as a qualified business.  

 I also noted the importance of guidance for how a partnership allocates 
NMTCs among its members.  

 Copies of the Working Group’s comment letters and comments submitted 
by others have been posted online at www.newmarketscredits.com.  

 For more information about the working group, contact my partner Brad 
Elphick. 

 
QEI Issuance Reminder 

 I’d like to remind organizations that applied for the 9th round of new 
markets tax credits and that have previously received a new markets tax 
credit allocation are reminded that they have until October 14 to meet the 
qualified equity investment threshold. 

 Questions about the QEI threshold can be directed to my partner Owen 
Gray in our San Francisco office or my partner Annette Stevenson in our 
Cleveland, Ohio office. 

 
See You in Chicago  

 More than 350 community development professionals are already 
registered for the New Markets Tax Credit Investors Conference on 
October 20-21 in Chicago.  

 The CDFI Fund's Robert Ibanez and Congressman Richard Neal are 
scheduled to join us as keynote speakers.  

 If you’re not already signed up to join us for this event, I encourage you to 
register online today at www.novoco.com/events.   
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RENEWABLE ENERGY TAX CREDIT NEWS 
 
DOE Finalizes Final Loans Under Section 1705 

 Last week, U.S. Department of Energy's Secretary Steven Chu 
announced the finalization of several Section 1705 loan guarantees. 

 Sempra Energy will receive a $337 million loan guarantee for Mesquite 
Solar 1, a 150 megawatt PV plant that will be located in Maricopa, Ariz.  

 And SolarReserve will receive a $737 million guarantee for 110 megawatt 
Crescent Dunes concentrating solar power project, which is under 
development near Tonopah, Nev.  

 Now that the DOE’s Section 1705 loan guarantee program has reached its 
sunset date of Sept. 30, and approximately $60 billion in loan guarantees 
have been made.  

 September was a particularly active month, with 12 project receiving final 
loan agreements.  

 
U.S. Solar Outpaces Global Market 

 The U.S. solar energy industry continued its rapid growth through the 
second quarter of this year, and gained a greater share of the total global 
market, according to GTM Research and the Solar Energy Industries 
Association.  

 In its latest quarterly Solar Market Insight report, SEIA reports the U.S. 
solar photovoltaics or PV market, installed 314 megawatts in the second 
quarter.  

 That is 69 percent more than the same period last year and 17 percent 
more than the first quarter of 2011.  

 The report says the U.S. is poised to install 1,750 megawatts of PV in 
2011, which is double last year's total.  

 The group also reports that the utility and commercial market segments 
grew 37 percent and 22 percent respectively in the second quarter.  

 SEIA says that in the concentrating solar market, more than 600 
megawatts are now under construction in the U.S. and the concentrating 
solar pipeline now holds more than 7,000 megawatts.  

 In its report SEIA does note that the market does face a number of 
challenges in 2012 and beyond. 

 Those challenges include the impending expiration of the Section 1603 
cash grant program, and malaise in major state markets such as New 
Jersey and Pennsylvania.  

 For more information, go to seia.org.   
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HISTORIC TAX CREDIT NEWS 
 
Reminder: Nominations Accepted for the Developments of Distinction 
Awards  

 I’d like to remind listeners in the historic tax credit community that there is 
still time to nominate a historic tax credit project for a Development of 
Distinction Award.  

 The deadline for nominations is in two weeks: on October 17. 
 Awards will be given in six categories, including an award to a meaningful 

and distinctive historic tax credit project that has served as a major 
catalyst for further community development.  

 Nomination forms and information are available at 
www.taxcredithousing.com.  

 If you, of your clients, have placed a project into service in 2010 or 2011 I 
encourage you to submit the development for consideration.  

 If you have questions about the awards program or the submission 
process, please send an email to CPAs@novoco.com.  

 
Missouri Lawmakers to Vote this Week  

 Late last week, we learned that Missouri’s special legislative session may 
still pass changes to the state’s historic tax credit and low-income housing 
tax credit programs.  

 The Missouri House is expected to vote on the tax credit reform this week. 
 House Speaker Steven Tilley and Majority Leader Tim Jones confirmed 

Thursday to the Associated Press that Republicans plan to meet privately 
as a caucus tomorrow to discuss the package.  

 A vote of the full House is scheduled for Thursday. 
 As I reported in last week’s podcast, one of the key sticking points in 

recent weeks has been whether or not to place sunset dates on the state’s 
historic tax credit and low-income housing tax credit.  

 Novogradac & Company continues to monitor the situation and I’ll report 
on the results of this week’s vote in next week’s podcast.  

 I will also tweet any developments that occur during the week, if you’d like 
to follow me on Twitter.  

 


