
Novogradac Report on Tax Credits 
Summary: October 11, 2011 

 

1 
www.novoco.com/podcast 

©Novogradac & Company LLP 2011 

 
Michael J. Novogradac, CPA, discusses a confidential, leaked draft of the 

Volcker Rule and what it means for the low-income housing tax credit, new 
markets tax credit, historic tax credit and renewable energy tax credit 
communities. Then he shares an update on the economic substance doctrine. 
Next, he reviews IRS guidance regarding the federal income tax treatment of the 
receipt of excessive payments under Section 1603. He also discusses a 
Congressional Research Services report that warns Congress not to let tax 
incentives for wind production expire. Then, he discusses legislation that would 
exempt formerly homeless youth who attend school full-time from the low-income 
housing tax credit’s student rule. Next, he reviews the new markets tax credit QEI 
Issuance Report and gives one last reminder about this week’s QEI issuance 
deadline.  Finally, he provides updates about state historic tax credits in Missouri 
and Indiana.  

 
Summaries of each topic:  

1. General News (2:12 – 15:00) Pages 2-4  
2. Renewable Energy Tax Credits (15:01  – 18:39) Pages 5-6 
3. Low-Income Housing Tax Credits (18:40 – 20:04) Page 7 
4. New Markets Tax Credits (20:05 – 21:44) Page 8 
5. Historic Tax Credits (21:45 – 24:59) Pages 9-10 

 
Editorial material in this transcript is for informational purposes only and 

should not be construed otherwise. Advice and interpretation regarding tax 
credits or any other material covered in this transcript can only be obtained from 
your tax advisor.  

 
© Novogradac & Company LLP, 2011 All rights reserved. Reproduction of 

this publication in whole or in part in any form without written permission from the 
publisher is prohibited by law. For reprint information, please send an e-mail to 
cpas@novoco.com.   
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GENERAL NEWS 
 
Draft Volcker Rule Leaked  
 Last week a draft preamble to the Volcker Rule that was leaked last week.  
 As long-time listeners will recall, the Office of the Comptroller of the 

Currency or OCC, the Board of Governors of the Federal Reserve 
System, Federal Deposit Insurance Corporation  and Securities and 
Exchange Commission have been drafting regulations to implement 
Section 619 of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act.  

 Section 619 contains certain prohibitions on proprietary trading and certain 
relationships with hedge funds and private equity funds.  

 These prohibitions are commonly referred to as the Volcker Rule.  
 
Background on the Volcker Rule 
 Last year the Novogradac LIHTC Working Group and NMTC Working 

Group submitted comment letters to the Treasury Department’s Financial 
Stability Oversight Council regarding the Volcker Rule.  

 In those comment letters, the working groups essentially recommended 
that banking entities should be permitted to continue making low-income 
housing tax credit and new markets tax credit investments and not be 
limited by the Volcker Rule.  

 The groups believe that such an exemption would be consistent with 
Congress’ intent and plan for the purpose of the tax credit programs.  

 While the Volcker Rule prohibits certain activities by banking entities, 
Section 619(d)(1) allows several permissible activities as an exception.  

 Specifically, investments that promote the public welfare are identified as 
a permitted activity.  

 The tax credit community applauded the inclusion of this language 
because it recognizes and is consistent with Congress’ legislative intent in 
enacting incentives such as the new markets tax credit and renewable 
energy tax credits. 

 The working groups requested last year that the Financial Stability 
Oversight Council issue specific guidance that these tax credit programs 
qualify as permissible activities by a banking entity because they meet the 
requirements of promoting public welfare.  

 This would be consistent with the treatment that the historic rehabilitation 
tax credit has already received by being specifically identified in the law.  

 Failure to exempt the low-income housing tax credit, new markets tax 
credit and renewable energy tax credits could effectively eliminate nearly 
all current tax credit syndicators or investors.  

 Such a reduction in the number of syndicators or investors would 
dramatically reduce pricing for tax credits.  

 Moreover, uncertainties about the permissibility of these types of 
transactions will create potential impediments to the amount of 
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investments in low-income rental housing, community development and 
renewable energy projects. 

 
Details About the Draft Rule 
 Section 13 of the proposed rule implements the exemptions that permit a 

banking entity to acquire an ownership interest in, or act as sponsor to an 
investment that is designed primarily to promote the public welfare, or and 
an investment that is a qualified rehabilitation expenditure under the 
historic tax credit program. 

 In the preamble to the proposed rule, the agencies say quote  
o “In addition to the acquisition or retention of an ownership interest, 

permitting a banking entity to act as sponsor to these types of 
public interest investments will provide valuable expertise and 
services to these types of entities, as well as help enable banking 
entities to provide valuable funding and assistance to small 
business and low- and moderate-income communities. Therefore, 
the agencies believe this exemption would be consistent with the 
safe and sound operation of banking entities, and would also 
promote the financial stability of the United States.”  

 In the draft rule, the agencies request comments on if their approach is 
effective, and if not, what alternative approach would be more effective.  

 The agencies also ask if the approach should include other elements, and 
if so, which.  

 Of particular interest to the affordable housing community, the agencies 
ask for input about what effect the proposed rule will have on a banking 
entity’s ability to sponsor and syndicate funds supported by public welfare 
investments or low-income housing tax credits that are used to assist 
banks with meeting their Community Reinvestment Act obligations.  

 The draft also asks if the proposed rule unduly constrains a banking 
entity’s ability to meet the convenience and needs of the community 
through CRA or other public welfare investments or services, and if so, 
why and how the proposed rule could be revised to address this concern.  

 The FDIC is expected today to formally adopt a close version of the 
version of these proposed rules and accept comments until about 
December 16.  

 The SEC is expected to meet tomorrow, October 12, to similarly adopt the 
proposed rules in the preamble.  

 The OCC and the Fed aren’t expected to have formal, public meetings.  
 I encourage you to email me your thoughts about the draft to 

CPAs@novoco.com.  
 The Novogradac LIHTC Working Group, NMTC Working and Renewable 

Energy Working Groups are all working to submit comments by the 
December 16 deadline.  
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Update on SIFI Charges  

 SIFI stands for Systemically Important Financial Institution.  
 A SIFI capital charge is an added charge that large banks will be that will 

be posed on large banks.  
 The SIFI charge will be an extra 1 to 2.5 percent of capital that a SIFI bank 

will be required to hold.  
 A meeting is scheduled for today where the Financial Stability Oversight 

Council will issue guidance related to how SIFI designations will be made.  
 
IRS Field Directive on Economic Substance Doctrine Not Legal Precedent, 
Official Says 

 A senior IRS official last week said that the IRS’s directive about cases 
involving the codified economic substance doctrine should not be viewed 
as legal precedent, BNA reports.  

 The directive issued in July provides guidance for examiners to use in 
determining whether and when to seek high-level review in asserting the 
codified doctrine.  

 In general, the tax credit community applauded the directive as a step in 
the right direction for all congressionally authorized tax credits. 

 However, BNA quotes Mark Periwen, special counsel to the Associate 
Chief Counsel (Financial Institutions & Products), as saying that the 
directive is “just that.”  

 BNA reports that Periwen also reaffirmed that IRS has no plans to provide 
an angel list of transactions that would pass muster under the codified 
doctrine. 

 
This Week’s Congressional Hearings  

 Tomorrow, the Senate Finance Committee will hold a hearing entitled, 
“Tax Reform Options: Capital Investment and Manufacturing.”  

 Also tomorrow, the House Subcommittee on Highways and Transit will 
hold a hearing entitled, “National Infrastructure Bank: More Bureaucracy & 
More Red Tape.”  
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RENEWABLE ENERGY TAX CREDIT NEWS 
 
IRS Addresses Excessive Payments Received Under Section 1603  

 In the event that the Internal Revenue Service determines that a 
taxpayer’s project did not qualify for all or part of a payment under the 
Section 1603 cash grant program, the excessive amount of the payment is 
includible in the taxpayer’s gross income, according to new guidance 
issued by the IRS.  

 In Associate Chief Counsel Memorandum 2011-004, the IRS discusses 
the federal income tax treatment of the receipt of excessive payments 
under Section 1603.  

 Among other things, the memo says that a taxpayer that receives a 
Section 1603 payment must include any excessive amount of the payment 
in gross income in the taxable year that the taxpayer receives the 
payment.  

 The IRS says the taxpayer may deduct repayment of the excessive 
amount in the taxable year of the repayment.  

 However, if a taxpayer receives an excessive amount in the same taxable 
year that the taxpayer repays the excessive amount, the taxpayer does 
not include the excessive amount in gross income and does not deduct 
the repayment. 

 Of particular interest to listeners, the memo also says that a taxpayer’s 
basis in a project for which the taxpayer receives an excessive payment 
under Section 1603 is not reduced by the excessive amount in either the 
taxable year of receipt or the taxable year of the repayment.  

 The guidance provided in the memo will be reviewed by industry experts 
at Novogradac & Company’s Financing Renewable Energy Conference on 
November 17-18, in Washington, D.C.  

 Questions about memo can also be directed to my partner Tony Grappone 
in our Boston office.  

 
Congressional Report Urges Extension of Wind Incentives  

 A report issued late last month by the Congressional Research Service 
warns that if Congress lets the renewable energy production tax credit for 
wind energy to expire at the end of 2012, it will stall the industry's growth 
in the U.S.  

 The Congressional Research Service is a nonpartisan agency that 
provides policy research for Congress.  

 As many listeners likely know, the production tax credit has been allowed 
to expire three times in the past 12 years.  

 In a report dated September 23, the Congressional Research Service 
notes the U.S. wind industry is an expanding source of new manufacturing 
jobs and that its future hinges on consistent state and federal policies.  
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 The American Wind Energy Association or AWEA reports that project 
activity and orders for 2013 and beyond are scant, because of the lack of 
a predictable business environment.  

 Novogradac & Company has posted a copy of the report on the 
Renewable Energy Tax Credit Resource Center web site.  

 You can find a copy online at www.energytaxcredits.com.  
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 
Bill Introduced to Expand LIHTC Program to Homeless Youth Attending 
College 

 Formerly homeless youth who attend school full-time could be eligible to 
reside in low-income housing tax credit units, if legislation sponsored by 
Rep. Jim McDermott of Washington is enacted. 

 H.R. 3076 was introduced last week and is cosponsored by Congressmen 
Erik Paulsen and Keith Ellison.  

 The bill would add formerly homeless youth who attend school full-time to 
the list of exceptions to the low-income housing tax credit program’s 
student rule. 

 The rule bars full-time students from residing in a low-income housing tax 
credit  unit unless: 

o they live with a qualified low-income tenant who is not a full-time 
student, or 

o they fall under one of the exceptions already provided in the 
Internal Revenue Code. 

 The rule is designed to prohibit the use of low-income housing tax credits 
to finance dormitory or student housing.  

 It’s also meant to prevent students with temporarily low incomes from 
using resources meant for individuals and families with more severe and 
long-term housing needs. 

 Several groups are already exempt from the student rule, including single 
parents, individuals receiving public assistance, and former foster youth. 

 The bill has been referred to the House Ways and Means Committee. 
 A copy of H.R. 3076 is available at www.taxcredithousing.com.  
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NEW MARKETS TAX CREDIT NEWS 
 
QEI Update  

 Last week, the CDFI Fund released its monthly update to its ongoing 
Qualified Equity Investment Issuance Report. 

 The report identifies the dollar amount of allocation authority that has been 
issued to investors; and the amount remaining to be issued to investors. 

 In September, about $885 million of QEIs were finalized. 
 This is about $187 million more than the amount that was finalized in 

August. 
 The amount still available in new markets tax credit allocation authority 

remaining is approximately $5.6 billion as of October 4.   
 Regular listeners will recall that we predicted this dramatic increase in 

QEIs in September because of the 9th round eligibility requirement related 
to QEI issuance.  

 Organizations that applied for the 9th round of new markets tax credits 
and that have previously received a new markets tax credit allocation are 
reminded that they have until the end of this week to meet the qualified 
equity investment threshold. 

 In order to be eligible to apply for an allocation of new markets tax credit 
authority in the 2011 round, applicants must have issued a requisite 
minimum amount of QEIs from their prior allocation(s) by October 14.  

 If you have questions about the October 14th QEI issuance deadline, 
please contact my partner Owen Gray in our San Francisco office or 
Annette Stevenson in our Cleveland , Ohio office. 
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HISTORIC TAX CREDITS 
 
Missouri Update  

 On Thursday, the Missouri House approved its version of a wide-ranging 
tax credit bill. 

 Regular listeners will know that we’ve been following this proposal for 
quite some time because of its implications for the fate of the state’s 
historic tax credit.  

 While it is only one of 31 state historic tax credits in the country, Missouri’s 
historic tax credit is considered to be the largest of its kind.  

 Supporters of the program have been working for more than a year to 
communicate to legislators how the extended economic benefits of historic 
tax credit projects outweigh the costs.  

 The bill passed by the House last week does not place sunsets on the 
state’s historic preservation and low-income housing tax credits, as had 
been called for in the Senate.   

 Instead, House leaders aimed to appease the Senate with a new 
proposal; in the bill passed last week, the House included a provision that 
would require all tax credit programs to be reviewed every four years and 
be subject to a renewal vote by the General Assembly.   

 Following the vote, Senate President Pro-tem Rob Mayer expressed 
disappointment that sunsets for historic preservation and low income 
housing tax credits were not restored in the House bill. 

 At the end of last week, Mayer said he hoped the House would appoint a 
conference committee to work on the points that remain under contention. 

 So for the time being, it seems the saga in Missouri will continue.  
 
Meanwhile, In Indiana  

 In a similar - but significantly less contentious - situation in Indiana, historic 
preservation advocates urged state lawmakers last week to expand the 
Indiana Historic Preservation Tax Credit.  

 The Courier-Journal reports that Marsh Davis, president of Indiana 
Landmarks, told the legislature’s Commission on State Tax and Financing 
Policy that the cap on the amount of credits issued annually is so low that 
developers and investors must now wait more than a decade to reap any 
benefit.  

 Davis told the group that this means the credit fails to act as an incentive 
for projects that need just a small boost to become reality. 

 However, even lawmakers that believe the tax credit is a worthy program 
argued that expansion of the tax credit would cost the state money that it 
can’t currently afford.  

 The Courier-Journal reports that tax commission’s chairman Sen. Brandt 
Hershman said the state doesn’t have money “lying around to fund all the 
credits out there.” 
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 The General Assembly created the Indiana Historic Preservation Tax 
Credit in 1994.  

 It offers users a state income tax credit of up to 20 percent of the cost of 
the preservation or restoration, up to a maximum of $100,000 per project.  

 According to a report from the state’s Division of Historic Preservation and 
Archaeology, which certifies projects that qualify for the tax credit, just 
paying off the credits that have been approved but pushed into future 
years would cost nearly $5 million. 

 
 


