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In this week’s Tax Credit Tuesday, Michael J. Novogradac, CPA, shares an update on the continued 

stalemate regarding COVID-19 relief legislation. Next, he shares highlights from the most recent 

Novogradac Opportunity Zones Working Group comment letter on the 2020-2021 priority guidance 

plans and ways the IRS can clarify grey areas in opportunity zones regulations. Then, he shares what 

qualified opportunity funds need to know about the draft Form 8997. Next, he discusses the Federal 

Reserve Board’s advance notice of proposed rulemaking for Community Reinvestment Act regulation 

changes. He wraps up with discussion of the Energy Opportunity Zones Act of 2020 (H.R. 8530), a 

proposal that would extend the renewable energy production tax credit and investment tax credit 

through the year 2050 for certain areas. 

 

Summaries of each topic:  

1. General News (2:57-17:05) Pages 2-5 

a. COVID-19 Relief Legislation (2:57-5:00) 

b. Novogradac Opportunity Zones Working Group Comment Letter on the 2020-2021 

Priority Guidance Plan (5:01-11:30) 

c. IRS Draft Form 8997 (11:31-17:05) 

2. Other News (17:06-19:46) Page 6 

a. Advance Notice of Proposed Rulemaking for Community Reinvestment Act Regulations 

(17:06-18:01) 

b. The Energy Opportunity Zones Act of 2020 (H.R. 8530).(18:02-19:46) 

3. Additional Resources Page 7 

 

Editorial material in this transcript is for informational purposes only and should not be construed 
otherwise. Advice and interpretation regarding tax credits or any other material covered in this transcript 
can only be obtained from your tax adviser. 

© Novogradac & Company LLP, 2020. All rights reserved. Reproduction of this publication in whole or 
in part in any form without written permission from the publisher is prohibited by law. For reprint 
information, please send an email to cpas@novoco.com. 

 

 

mailto:cpas@novoco.com


Summary: October 20, 2020 
 

 

 

 

 
 

GENERAL NEWS 

COVID-19 Relief Bill 

House Speaker Nancy Pelosi on Sunday announced a 48-hour deadline to reach a deal with 
Senate Republicans and the White House on COVID-19 stimulus legislation. Speaker Pelosi said 
the 48-hour deadline is to help prompt a deal on a bill that can pass both chambers of Congress 
before the Nov. 3 election in two weeks. 

Negotiations on a stimulus bill could still continue after today, which is the end of the 48 hours, but 
House Speaker Pelosi wasn’t sure if it did continue such a bill could pass both Congressional 
houses and be signed by the president by Election Day.  

As matters stand now, there’s a gulf between the $1.8 trillion package offered by the White House 
and the $2.2 trillion bill passed by the House. Aside from the $400 billion difference in price tags 
between the House and White House proposals, there are other differences, including language 
about COVID-19 testing and tracing. Speaker Pelosi said the Trump administration has watered 
down language that House Democrats are pushing for in terms of a national COVID-19 testing and 
tracing plan. 

Meanwhile, Senate Republicans appear to be on an island of their own in terms of a COVID-19 
proposal. Senate Majority Leader Mitch McConnell is planning a vote this week on his $500 billion 
stimulus plan, which is far less than what the Trump administration and House Democrats are 
proposing. Senate Democrats are expected to reject the GOP proposal as offering insufficient 
funding. 

As always, I’ll continue to keep you posted with any updates through future episodes of the podcast 
and through Twitter. You can follow me on Twitter. My handle is @Novogradac. 

OZWG Comment Letter 

The Opportunity Zones Working Group last week sent a letter to the IRS. This letter makes 
recommendations for what the IRS should include in its Priority Guidance Plan for 2020-2021. 
That’s the list the IRS works off to issue guidance. The letter makes 11 suggestions that could help 
make the opportunity zones incentive even more effective and efficient at driving investment into 
distressed communities. 

I’m going to highlight three of those 11 recommendations here in the podcast. I selected the three 
based on how widely applicable they are to qualified opportunity zones businesses, which means 
they’re widely applicable to qualified opportunity funds.  

The first of the three recommendations I’m going to discuss here relates to satisfying the 70 percent 
tangible property standard by opportunity zones businesses The 70 percent tangible property 
standard is one of the requirements to be a qualified opportunity zones business. Specifically, at 
least 70 percent of the tangible property owned or leased by a business needs to be qualified 
opportunity zone business property—often referred to by the acronym QOZBP. In order for that 
business to be considered a qualified opportunity zones business, it has to meet this 70 percent 
standard. 
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The problem with this standard is that many startup businesses are finding the standard difficult or 
nearly impossible to meet during their startup phase. The OZ Working Group letter asks the IRS to 
amend certain sections of the regulations so that any businesses that satisfy the requirements of 
the working capital safe harbor would be deemed to satisfy 70 percent test during the working 
capital safe harbor period. Making that proposed change would lessen the risk of startups failing to 
qualify as qualified opportunity zone businesses. Some might say it’s a clarification. Is it a change?  
It’s unclear. Clarity would be preferred.  In turn, the hope is that investors could have more 
confidence to invest in opportunity zones startups with this clarified or changing rule.  

The second working group recommendation I’ll highlight clarifies issues around working capital 
assets or what we can call during the podcast cash. In order for cash to be considered reasonable 
working capital, it has to be spent by the business. In the real world, businesses don’t often see or 
handle that cash. Instead, they request draws from a construction lender and the lender pays the 
construction costs directly. That’s how most construction loans typically work. 

This begs the question of whether those funds can be treated as working capital if the business isn’t 
the one directly spending the cash. The OZ Working Group recommends that the IRS consider as 
infusions of working capital assets any payments made on behalf of a business by a lender. This 
regulation clarification would better reflect real-world applications as to how construction loans 
work. 

The third working group recommendation I’ll summarize today is all-too-timely and applicable for 
many businesses. The recommendation relates to federally declared disasters. Businesses aiming 
to meet the working capital safe harbor requirement must use their working capital assets in a 
manner that is substantially consistent with their written plan and schedule for the development of a 
trade or business. 

But what happens when a federally declared disaster forces a business to alter its plans? For 
instance, what if construction projects are significantly delayed because of a disaster? What if the 
intended timeline is no longer feasible? Even more, what if the original business plan no longer 
makes economic sense because of a disaster? These are all challenges that a business can face in 
the wake of a disaster, such as the COVID-19 pandemic.  

That’s why the OZ Working Group recommends the IRS provide relief to businesses in these 
situations by confirming that changing one’s plans because of a federally declared disaster will not 
cause a business to fail the working capital safe harbor requirement to use its working capital 
assets in a manner that’s substantially consistent with its written plan and schedule. 

As I said, these three recommendations are just out of 11 recommendations submitted by the OZ 
Working Group. If you work with the opportunity zones incentive and you haven’t joined the OZ 
Working Group yet, please consider this an invitation to join us. We have members from various 
stakeholder groups, including investors, syndicators, lenders, developers, consultants and more. As 
a member, you’ll have the opportunity to comment on comment letters before they go to the IRS.  

Also, if you have ideas and issues that you’d like to see addressed, you can incorporate those into 
discussions and they may end up adding a 12th or 13th issue to our letters to the IRS. In order to 
learn more about the OZ Working Group, go to www.opportunityzonesresourcecenter.com. Or 
simply search Novogradac opportunity zones or Novogradac Opportunity Zones Working Group.  

http://www.opportunityzonesresourcecenter.com/
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Many of our OZ Working Group members will be attending this week’s Novogradac Opportunity 
Zones Fall Virtual Conference, Oct. 22-23. If you join the OZ Working Group now, attending the 
virtual conference would be a great way to connect with other members of the group through the 
conference networking events. You can register for the conference at www.novoco.com/events, or 
simply search Novogradac opportunity zones conference.  

Updated Draft Form 8997 

In more opportunity zones news, the IRS posted an updated draft of Form 8997 last week, along 
with new instructions for the form. We at Novogradac are constantly monitoring draft IRS forms as 
they get released to review any comments we might want to make on those forms. Form 8997 is 
where taxpayers track their investments in qualified opportunity funds. 

The updated form includes two significant changes. The draft also includes a continuing possible 
conflict. Let’s first talk about the significant changes, then I’ll mention the possible conflict. 

The first change we’ll discuss is the addition of a special gain code that is required when a 
taxpayer’s qualified opportunity fund investment originated from an elected deferred gain. In other 
words, taxpayers with elected gains will specify the source of the gain that they invested in the 
qualified opportunity fund. Elected gains include: Section 1256 gains, Section 1231 gains and gains 
arising from straddles, collectibles and those that would otherwise be tax-exempt by treaty. 

Previous versions of Form 8997 didn’t require this, although taxpayers obviously knew their source 
and they knew that those sources of income when they do recognize them sometime in the future 
have different income tax consequences. This new data on the form will allow the IRS to track the 
source of elected gains used for opportunity zones investments to help confirm when the gains 
were ultimately recognized, they’re treated correctly and their character is retained.  

The other significant change in Form 8997 is really an incorporation of something that was already 
required, albeit not as part of the form. The draft form has two new questions for foreign eligible 
taxpayers. This applies to taxpayers who are not U.S. residents. For such taxpayers, the 
opportunity zones incentive requires those taxpayers who wish to make an election to defer gains to 
irrevocably waive any treaty benefits that would exempt the gain.  

Again, that waiver was already a requirement, but Form 8997 required taxpayers to file with the 
form a statement acknowledging that they made the waiver. On the new Form 8997, the waiver will 
be part of the form. So it’s simpler–the waiver is just part of the form rather than an attached 
statement. 

Now let’s talk about a potential conflict between Form 8997 and another IRS form. 

Jason Watkins, a manager in Novogradac’s Dover, Ohio, office points out a continuing potential 
conflict for Form 8997 and the existing Form 8949. Jason is part of our Opportunity Zones Working 
Group and those of you that are members have heard him present on many topics in the course of 
our monthly meetings. He has been a contributor to each edition of the Novogradac Opportunity 
Zones Handbook, which is by the way in the process of being edited. He also is a speaker at our 
opportunity zones conferences, including the one coming this week. 

http://www.novoco.com/events
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Form 8949 is the form that shows capital gain deferral. Jason points out that taxpayers must include 
their gain and investment of capital gains on Form 8949. The Form 8949 instructions also state that 
taxpayers who defer tax on an eligible gain by investing in an opportunity fund will also need to 
complete Form 8997. 

The problem arises when a taxpayer realizes a capital gain in one tax year but doesn’t make the 
investment into an opportunity fund until the next year. For instance, let’s say a taxpayer whose tax 
year ends Dec. 31, 2020, realizes capital gains in November 2020, but doesn’t invest those gains in 
a qualified opportunity fund until March 2021. The question is how would they report that on Form 
8997? Form 8997 is used to identify investments made, owned or disposed of during the current tax 
year. In our example, the taxpayer didn’t acquire the fund investment until 2021, so per the Form 
8997 instructions, they seemingly would not have a requirement to file Form 8997 until their 2021 
tax filing. 

This isn’t a new issue, it’s an ongoing one. Hopefully the IRS will clarify this soon. If you are in that 
situation, reach out to a Novogradac office and we’ll help you navigate it. 

We expect the IRS to post a request for comment on the draft Form 8997 any day now. When a 
draft tax form is released, it’s typically finalized in some form except for typographical errors. There 
could be changes, but there usually aren’t any changes after the draft form is posted. It’s 
reasonable to expect that to happen with Form 8997, although comments are welcome and we’ll 
likely be submitting them.  

These changes and challenges will be discussed this week at—you guessed it—the Novogradac 
2020 Opportunity Zones Fall Virtual Conference. 
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OTHER NEWS 

In other news, yesterday a Federal Reserve Board proposed rule was published in the Federal 
Register. The rule, an advance notice of proposed rulemaking, would modernize Community 
Reinvestment Act regulations. The Fed is seeking public comment on how evaluating banks meet 
the needs of low-income and moderate-income communities and their residents. 

Publishing the advanced notice of proposed rulemaking in the Federal Register marks the kick off of 
a 120-day comment period. The Fed will accept comments on its proposed regulations through 
Feb. 16, 2021. The Novogradac LIHTC Working Group, NMTC Working Group and Opportunity 
Zones Working Group all plan to submit comments by the deadline. If you’d like to join that 
discussion, if you’re not already a member, please consider joining one or more of the working 
groups. 

In legislative news, a bill was introduced last week to create and expand renewable energy tax 
credits. The bill is, The Energy Opportunity Zones Act of 2020. This bill designates areas hit by 
nuclear plant and coal shutdowns as energy opportunity zones. I should note that these 
designations are unrelated to the opportunity zones incentive, despite the similarity in names. 

For these designated energy opportunity zones, the bill would extend the renewable energy 
production tax credit and investment tax credit until the year 2050. The legislation would also modify 
and extend through 2050 the following: The Section 25C energy-efficiency tax credit, Section 45L 
homebuilders high-efficiency tax credit and the Section 179D energy-efficient commercial and 
multifamily building deduction. The bill would also create a new tax credit for offshore wind and 
energy storage. 

You can learn more about efforts to extend and expand renewable energy tax incentives at our 
upcoming Novogradac 2020 Financing Renewable Energy Tax Credits Fall Virtual Conference, 
Nov. 5-6, just a few days after the election. Register now to save your spot at 
www.novoco.com/events.  
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Related Resources 
Novogradac OZWG 

 Novogradac OZWG Letter, Oct. 15, 2020 

 

Draft Form 8997 

 Draft Form 8997 

 Contact Jason Watkins 

 

Fed ANPR 

ANPR for Modernizing CRA Regulations 

 

 

RETC Extension Bill 

 Energy Opportunity Zones Act of 2020 

 

Novogradac Events 

Novogradac 2020 Opportunity Zones Fall Virtual Conference  

Novogradac 2020 New Markets Tax Credit Fall Conference 

 

 

https://www.novoco.com/sites/default/files/atoms/files/novogradac-oz-wg-letter-priority-guidance-plan-10152020.pdf
https://www.novoco.com/sites/default/files/atoms/files/irs-f8997-draft-102020.pdf
mailto:jason.watkins@novoco.com?subject=Form%208997
https://www.novoco.com/sites/default/files/atoms/files/cra-fedreg-2020-21227-10192020.pdf
https://www.novoco.com/sites/default/files/atoms/files/hr-8530-energy-opportunity-zones-draft-10062020.pdf
https://www.novoco.com/events/novogradac-2020-opportunity-zones-fall-conference
https://www.novoco.com/events/novogradac-2020-new-markets-tax-credit-fall-conference
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