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In this week’s Tax Credit Tuesday Podcast, Michael J. Novogradac, CPA, discusses the first 

major tranche of guidance on opportunity zones. He then shares highlights of the Novogradac 

2018 New Markets Tax Credit Fall Conference last week in Austin, Texas. He then provides a 

few updates on other issues, including HUD 2019 QCTs and DDAs, the Seniors Affordable 

Housing Tax Credit Act (S. 3580), emergency temporary housing  and a sponsor milestone for 

the New Markets Tax Credit Extension Act of 2017 (H.R. 1098). 
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GENERAL NEWS 

OZ Guidance 

 The Treasury Department last week released its first major tranche of guidance on 

opportunity zones. 

o This is the big news that we’ve been waiting for, for a while. 

o This proposed guidance addresses a number of gating issues and should allow 

many fund managers and investors to start moving forward on investments in 

opportunity zones. 

 Now in this first tranche of guidance, Treasury included proposed regulations, a revenue 

ruling, as well as a draft IRS filing form for opportunity funds. 

o That’s Form 8996, along with instructions for the form. 

 Most importantly, these proposed regulations can be relied on, subject to certain 

conditions. 

 So they are actionable.  

 Now this guidance addresses some gating issues. 

 These were issues that were important enough that some fund managers and investors 

were waiting on the sidelines. 

o Now first of all, in terms of the guidance, one of the gating issues was what sorts 

of gains were eligible for investment. 

o Well, the proposed regulations make it clear that the IRS and Treasury believe 

it’s capital gains only. 

 There had been some confusion since the statute itself only references 

“gains”, while a title within the statute, as well as the legislative history in 

the conference report references capital gains. 

 So now we know, capital gains only, as far as the IRS and Treasury see 

it. 

 Another gating issue, was the definition of “substantially all”. 

 That is, as it relates to an opportunity zone business determining whether or not 

substantially all of its tangible lease property was qualified opportunity zone business 

property. 

o We were fearful that the threshold would be too high, such that many businesses 

would be unable to come to adequate comfort, reach adequate comfort, that they 

met the test. 

o Fortunately, the IRS and Treasury did adopt a 70 percent substantially all 

threshold. 

o That is, by the way, the threshold that was recommend by the Opportunity Zones 

Working Group, and a number of others. 

o I should note that today we are hosting an Opportunity Zones Working Group 

Webinar on these regulations. 

o If you’re interested in joining the Opportunity Zones Working Group, you can 

check us out on the web. 

 Just search Opportunity Zones Working Group Novogradac. 

 And if you join the Opportunity Zones Working Group, you will have 

access to this webinar on a delayed basis.  

 We’re also going to host on Nov. 14 a more widely distributed webinar. 

o You can go to our events page. 
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o Click over where the webinars are and you can register now for the Nov. 14 

webinar on the opportunity zones regulations. 

 But let’s get back to some other significant issues that were addressed in the 

regulations. 

 For partnerships, the regulations provide a rather large degree of flexibility. 

 A partnership can defer part of all of the capital gains recognized at the partnership 

level. 

 Or, if the partnership chooses not to invest all or part of a capital gain in an 

opportunity fund, then the partners in a partnership can invest their allocable share.  

 And when you’re looking at measuring the 180-day period within which you need to 

invest in an opportunity fund, that’s 180 days from the sale or exchange of the 

property. 

 That 180-day period for a partner starts at the end of the partnership ’s taxable year, 

 Or the partner can choose to start the 180-day period the same time as the 

partnership’s 180-day period starts. 

 So a partner has this ability – a partner in a partnership – to pick one of the two 180-

day periods within which it needs to make its investment in an opportunity fund.  

 Definitely some good flexibility for capital gains realized by partnerships.  

 Now the regulations also create a safe harbor for opportunity zone businesses to 

hold working capital. 

 And this working capital can be held for up to 31 months, subject to a series of 

requirements that are contained in the regulations, that I won’t go into here. 

 But it is a narrow safe harbor with a lot of unanswered questions. 

 But it is a safe harbor for holding cash, for deployment in an opportunity zone 

business at the subsidiary entity level. 

 I should note, there is not a safe harbor at the opportunity fund level. 

 Now some other significant issues that were covered in the regulations – I don’t have 

time to go into all of them now – I would encourage you to read my blog post. 

o Just search Novogradac blog post opportunity zones. 

 And I have a list of a number of key takeaways from the regulations. 

 Not all the takeaways but a number of very important takeaways from 

the regulations. 

 Now there are some issues that were not answered in these regulations. 

o Or actually a lot of them. 

 One of the critical ones is how to treat interim gains. 

 That is, gains opportunity funds realized from the sale of opportunity zones property.  

o That’s an open item. 

o We’ll have to see what future rounds of regulations might bring. 

o And as I noted earlier, there’s no safe harbor for an opportunity fund to hold cash 

– another are where we’ll need to seek additional guidance.  
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o And then there’s also no answer as to what constitutes a reasonable period for 

an opportunity fund to reinvest any proceeds it receives from the sale of 

qualifying assets. 

 There’s a number of other areas where we’re going to need seek answers. 

o Some of which are going to be pretty pressing, and others may be not quite so 

pressing.  

 I should also note that Treasury is working on other guidance, so we do expect some 

additional guidance to be rolling out in the weeks and months ahead.  

 Now Treasury will accept comments on the proposed regulations for 60 days from the 

date of publication in the Federal Register.  

 And there’s a number of important areas to discuss and to comment on, and not the 

least of which are the ones I’ve mentioned already. 

 But some of the additional ones will be whether the use of tangible property should be 

based on its physical presence in an opportunity zone, when you have to use property in 

a zone it should be based on a physical presence, or is there some other measure of 

use that should be applied. 

 As well as what metrics are appropriate to determine whether tangible property has its 

original use in an opportunity zone. 

 Land, according to the revenue ruling, which I’ll talk about in a moment, never has its 

original use in an opportunity zone.  

 Now the Novogradac Opportunity Zones Working Group will submit comments on these 

topics. 

 I expect our working group will have some pretty exhaustive set of comments to propose 

and suggest. 

 Now as I referenced, Treasury also released a revenue ruling. 

 And the revenue ruling dealt with a situation where you acquire land and a building 

together. 

 And in the revenue ruling, the IRS noted that the land does not need to be substantially 

improved, and the land does not need to meet the original use test. 

 And the ruling, as I intimated earlier, actually says land would never meet the original 

use test because it could never be originally used by the taxpayer.  

 As a consequence, under the ruling, only the building needs to be substantially 

improved.  

 So you basically measure your 100 percent threshold for improvement against the 

acquisition costs allocated to the building, not the portion of acquisition costs allocated to 

land.  

 Now as I noted, I wrote a post on our Notes from Novogradac blog that discusses 

significant issues in last week ’s guidance, and we will continue to address this 

information in our blog and on our podcast, and obviously through the webinar we are 

holding today for the Opportunity Zones Working Group, as well as a webinar we’ll hold 

on Nov. 14, and through the Journal of Tax Credits and other venues.  
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 There’s a link to the blog and the Treasury documents in today ’s show notes. 

 And there’s also a link to join the Novogradac Opportunity Zones Working Group in the 

show notes as well.  

 And I’ll send out Tweets on these topics as well. 

NMTC Conference 

 While we were waiting for the opportunity zones guidance last week, we did host the 

Novogradac 2018 New Markets Tax Credit Fall Conference in Austin, Texas. 

o First of all, I do want to thank Congressman Jason Smith of Missouri for being 

our conference keynote speaker.  

o Congressman Smith is a lead sponsor, along with Reps. Tom Reed of New York 

and Richard Neal of Massachusetts, on the New Markets Tax Credit Extension 

Act, an act that would make the credit an indefinite part of the tax code, among 

other changes. 

o Now Rep. Smith is also the lead sponsor of the Rural Jobs Zone Act, which 

would increase new markets tax credit (NMTC) allocations for rural areas by an 

additional $1 billion over two years. 

o In his keynote address, Rep. Smith talked about the importance of continued 

advocacy for incentives, like the NMTC. 

o He mentioned that he knew about NMTC investments in his home district in 

Missouri long before he knew they were made possible by the NMTC. 

o He knew about the investments, didn’t actually realize they were NMTC 

investments. 

o He said that once he found out the NMTC was behind those investments, he 

became a strong supporter of the program. 

o Now Rep. Smith called on all attendees and those who work with the NMTC to 

continue educating members of Congress about the benefits of the tax credit. 

o Congressman Smith said one of the most effective advocacy strategies is to 

make sure members of Congress know which projects and investments in their 

states and districts were made possible by the NMTC. 

o He suggested giving them a property tour to ensure that happens. 

o The congressman said that one of the questions he gets asked often is what are 

the chances that NMTC extender legislation, or his Rural Jobs Zone Act, would 

get enacted during the lame duck session of Congress. 

o He said that would depend on what happens on Election Day, and lawmakers’ 

willingness to negotiate before the new Congress. 

o Congressman Smith said that extenders provisions would most likely be included 

as part of a larger legislative package, as opposed to being passed as a stand-

alone bill. 

 Now on a side note, Bob Rapoza, with Rapoza and Associates, who runs 

the NMTC Coalition, said during our Washington panel that the coalition, 

the NMTC Coalition, has already reached out to all the NMTC Extension 

Act cosponsors asking them to include extenders provisions in any 

technical corrections bill. 

o Now again, I want to say thank you to Congressman Smith for addressing our 

attendees and for his continued support for the NMTC. 

 Now on our Thursday afternoon conference session, we had a two-part deep dive into 

opportunity zones and NMTCs. 
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o We specifically talked about twinning the two. 

o Now the opportunity zones incentive is solely for equity investments. 

o However, NMTC investments these days tend to be debt. 

o So if you’re going to twin the two, the opportunity zones investment has to be 

equity, and as a consequence the NMTC investment would need to be equity as 

well. 

o Now Jim Howard of Dudley Ventures noted that many CDEs, or community 

development entities, their NMTC allocation agreements only al low them to do 

debt. 

o So  if you’re interested in twinning with opportunity zones, those agreements 

would need to be amended to allow equity investments. 

 Also, equity QLICIs can be a challenge. 

 You could have some basis issues.  

o And I would also note twinning that twinning NMTCs with opportunity zones can 

be a challenge in that many traditional NMTC investors don’t have large amounts 

of capital gains, and you need capital gains, as I noted earlier, to invest in 

opportunity funds. 

o So on a positive side, unlike the NMTC, the opportunity zones doesn’t have a 

cap, but on the positive side for NMTCs, the NMTC is a deeper subsidy that ’s 

more formative and more directional with respect to individual investments.  

 I also want to congratulate the winners of the Novogradac 2018 Journal of Tax Credits 

QLICI of the Year Awards. 

 They were presented their awards at our conference Thursday. 

 You can read more about the winners in the October issue of the Novogradac Journal of 

Tax Credits. 
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OTHER NEWS 

 Now turning to affordable housing news, HUD last week released its list of 2019 difficult 

development areas and qualified census tracts. 

o As you know, those areas are eligible for as much as a 30 percent basis boost 

while using the low-income housing tax credit (LIHTC). 

o These designations will be effective generally Jan. 1, 2019. 

o We’ll have more on this topic in next week’s podcast. 

 And in other affordable housing news, Sen. Dean Heller of Nevada introduced the 

Seniors Affordable Housing Tax Credit Act. 

 I briefly mentioned the bill last week and I have more details for you this week. 

o Sen. Heller’s legislation would, as the name suggests, create a tax credit 

specifically for senior affordable housing, rental housing. 

o There would be an annual credit amount of $1.75 per capita for states, with a 

minimum of $2 million, adjusted for inflation. 

o Seniors would pay no more than 30 percent of their income for rent and utilities. 

o The credit would be used to compensate property owners for a potential loss 

compared to market-rate rents or the family rental payment required for the 

apartments. 

o The bill says that a building shall not fail to be treated as a qualified building for 

the senior housing credit merely because the building also has Section 42 

LIHTCs or any other federal assistance. 

o Now the bill does not have any cosponsors yet, but has been referred to the 

Senate Finance Committee for consideration.  

 Now staying with affordable housing, the IRS last week reminded owners and operators 

of LIHTC properties that they can provide temporary emergency housing to people 

displaced by a major disaster. 

o We talked about this in the podcast before with other disasters. 

o Now that ability is regardless of the occupant’s income and other requirements. 

o Now this notification, as you can guess, was inspired by Hurricane Florence, 

which resulted in major disaster declarations in parts of Florida, Georgia, North 

Carolina, South Carolina and Virginia.  

o Now you’ll remember that Revenue Procedure 2014-49 and 2014-50 created this 

relief. 

o Now I provided a link in today’s show notes to a blog post from last year that 

does explain these two the provisions. 

o You want to be careful, and you might want to reach out to a Novogradac advisor 

if you’re thinking of adopting this rule. 

 And finally, in community development news, the New Markets Tax Credit Extension Act 

of 2017 hit a significant milestone. 

o And if you were at our conference in Austin last week, you’ll know what it was. 

o Rep. Tom Reed of New York announced that the legislation had reached 100 

cosponsors in the House of Representatives. 

o And since the announcement, that number has grown and now the total is now 

102. 

o That’s the most co-sponsors in the bill’s history. 

o This is the third session of Congress in which this bill has been introduced.  
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o As mentioned earlier, the New Markets Tax Credit program is authorized through 

2019 only and may be a part of tax extender talks during the lame-duck session 

of Congress. 
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RELATED RESOURCES 

 
Opportunity Zones Regulations 

Blog post: Treasury Guidance Provides Solid First Step for Opportunity Zones 

Investments 

Treasury Reg-115420-18: Investing in Qualified Opportunity Funds 

Rev. Ruling 2018-29: Special Rules for Capital Gains Invested in Opportunity Zones 

Draft of Form 8996 

Instructions for Form 8996 

Updated OZ Frequently Asked Questions 

Opportunity Zones Working Group 

 

Temporary, Emergency LIHTC Housing for Disaster Victims 

 Blog post on how Rev. Proc. 2014-49, 2014-50 work 

 

Novogradac Opportunity Zones Regulations Webinar 

 Registration link  

 

https://www.novoco.com/notes-from-novogradac/treasury-guidance-provides-solid-first-step-opportunity-zones-investments
https://www.novoco.com/notes-from-novogradac/treasury-guidance-provides-solid-first-step-opportunity-zones-investments
https://www.novoco.com/sites/default/files/atoms/files/reg-115420-18.pdf
https://www.novoco.com/sites/default/files/atoms/files/rr-18-29.pdf
https://www.novoco.com/sites/default/files/atoms/files/8896_draft_form_101918.pdf
https://www.novoco.com/sites/default/files/atoms/files/8896_draft_instructions_101918.pdf
https://www.novoco.com/sites/default/files/atoms/files/irs_oz_updated_faqs_101918.pdf
https://www.novoco.com/resource-centers/opportunity-zones-resource-center/working-group/opportunity-zones-working-group
https://www.novoco.com/notes-from-novogradac/flow-chart-how-house-those-displaced-hurricane-harvey
https://www.novoco.com/training/webinars/novogradac-opportunity-zones-regulations-webinar

