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In this week’s Tax Credit Tuesday Podcast, Michael J. Novogradac, CPA, talks about 
opportunity zones reporting legislation that was introduced in the House and Senate last 
week. Next, he discusses an investigation into the legitimacy of an opportunity zone 
designation in Nevada, and shares highlights from the 2019 Novogradac Financing 
Renewable Energy Tax Credits Fall Conference. Then, he discusses presidential 
candidate Pete Buttigieg’s affordable housing plan that was released last week, and 
then talks about Apple’s affordable housing commitment. He also talks about 2020 state 
low-income housing tax credit and private activity bond caps for 2020 released by the 
IRS. He then talks about a blog post discussing the annual private activity bond cap 
report and a blog post describing estimates of median income changes projected over 
the next two years. Finally, he discusses a new frequently asked questions document 
published by HUD on the Rental Assistance Demonstration, and a letter advocating 
extension of expired clean energy tax incentives.  
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GENERAL NEWS 
 
Opportunity Zones Reporting Legislation 

• I mentioned in recent podcast episodes that efforts to strengthen opportunity 
zones reporting requirements have been gaining momentum. 

• Well, I have news about not one, but two opportunity zones reporting bills 
introduced last week. 

• Both bills, one in the Senate and one in the House, would increase the amount of 
information reported on opportunity fund investments. 

• The common goal of the two bills is to increase transparency and accountability 
with respect to opportunity fund investments, while providing policy makers 
information they need to make informed decisions about the incentive. 

• That said, the two bills introduced last week are not identical bills; they’re not 
companion bills. 

• I will start with the House bill. 
• The House legislation was introduced on a bipartisan basis by Democrat Ron 

Kind of Wisconsin, Republican Mike Kelly of Pennsylvania and Democrat Terri 
Sewell of Alabama. 

• The bill is titled the Opportunity Zone Accountability and Transparency Act and it 
would create an opportunity funds reporting framework that would increase 
disclosure requirements and assess penalties for failure to comply. 

• More specifically, the House bill would require qualified opportunity funds to 
report annually: 

o Their assets, 
o Their aggregate amount of qualified opportunity zone stock, 

Opportunity zone partnership interests and business property that they own as well as  
o Details about the types of opportunity zones businesses a fund has 

invested in. 
• Based on this reporting, Treasury could then collect and compile information on 

the opportunity zone incentive—information such as the number of qualified 
opportunity funds that have invested in each opportunity zone, as well as the 
dollar amount of that investment in each zone. 

• Under the bill, failure by opportunity funds to comply with these reporting 
requirements would result in a daily fine of $500 for noncompliance, with a 
maximum penalty of $200,000 per return. 

• Now, let’s talk about the Senate bill. 
• Senate Finance Committee Ranking Member Ron Wyden of Oregon introduced 

the Opportunity Zone Reporting and Reform Act. 
• The Senate bill would require opportunity funds to report on nine data points, that 

are similar to the fund reporting areas in the House bill: 
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o The value of qualified opportunity zone stock, partnerships interests and 
property held by the fund, and  

o Detailed information about property held by the fund as well as property 
held by qualified opportunity zone businesses in which the fund has 
invested. 

• The Senate bill also imposes a penalty for noncompliant taxpayers. 
• While the House bill has a daily $500 penalty up to $200,000, the Senate bill 

would impose a $10,000 penalty for failing to comply with reporting standards. 
o The Senate bill doubles the penalty to $20,000 for taxpayers found to 

intentionally disregard reporting requirements. 
• One big change proposed by the Senate bill is to immediately sunset 

designations of contiguous zones that are not low-income, but are adjacent to 
low-income communities. 

• Under current law, states are able and did designate low-income communities as 
opportunity zones, along with communities that were not low-income, but were 
adjacent to a low-income community. 

• The Senate bill would end the eligibility of non-low-income contiguous zones 
from qualifying for the opportunity zones incentive. 

• Furthermore, the bill also immediately sunsets the designation of zones that have 
a median family income of more than 120 percent of the U.S. median family 
income or around $88,000. 

o Though there would be an exception for zones with a poverty rate greater 
than 20 percent and an enrolled college student population below 10 
percent. 

o The reason why you have this college student population rule is to 
account for high college student population areas that might artificially 
inflate how impoverished a community appears on paper. 

• As I said, these non-low-income contiguous zones and zones with median family 
incomes, family median incomes greater than 120 percent, would see their 
designations sunset on the date of enactment.   

o There would be a transition rule for property used in a zone before 
November 6th. 

• The senate bill would allow states to designate an equal number of new zones to 
replace those zones that lose their designation because they are contiguous 
tracts. 

• It does appear, though, that states would not have the ability to replace zones 
that lose their designation because they are high income.   

o It is unclear if this is an intentional result or a drafting error. 
• Looking at prohibited investments of opportunity funds, the Senate bill would 

expand the list.  
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• The expanded list of prohibited investments would be: 
o Private planes, 
o Skyboxes and luxury boxes and 
o Sports stadiums.  

• Not much of a surprise, and those are really just an expansion into additional 
definitions of sin businesses.  

• However, the Senate bill would also expand the list of prohibited investments to 
include:  

o Self-storage facilities as well as  
o Housing developments that are unaffordable to existing zone residents. 

 How would you determine housing developments that are 
unaffordable to existing zone residents?  

 In order to be an eligible investment, a housing development would 
have to have at least 50 percent of the units be both rent restricted 
and occupied by tenants whose income is less than 50 percent of 
the area median income.  

 This definition, by the way, is more restrictive than the low-income 
housing tax credit with a far lesser subsidy amount.  

• The Senate bill would also clarify some terms and rules that govern the 
opportunity zones incentive. 

• In this area most notable: the substantially all test would become 90 percent, 
which means for an operating business, for any business, in order to determine 
whether or not you qualify, you need to have substantially all of your tangible 
property be qualified opportunity zone business property.  

• Right now under the regulations that’s a 70 percent test, this bill would make that 
a 90 percent test, which would make it virtually impossible for most opportunity 
zone operating businesses to qualify.  

• Also under the bill, the Government Accountability Office would be directed to 
report on the effectiveness of the opportunity zone incentive after five and 10 
years. 

• I will keep a close eye on the reporting bills and other opportunity zones reporting 
proposals introduced during this congressional session. 

• I will also note, that there was no Republican cosponsor to Wyden’s bill, which 
may be a not-so-subtle signal that the legislation will not be enacted as drafted. 

• In the meantime, if you have any questions about current opportunity fund 
reporting requirements or how these proposed changes could affect your 
investments, please contact my partner John Sciarretti. 

• I’ll include his email in today’s show notes, along with links to the two bills.   
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• This is also a good time, if you are not already a member of the Opportunity 
Zones Working Group, to join.  We are holding a call today to discuss this bill in 
detail. 

o I should say, both bills in detail with a greater emphasis on the Wyden bill 
since it’s much more expansive.  

Opportunity Zone Designation Investigation 
• As a short aside on the topic of opportunity zone designations, Senate Finance 

Committee Ranking Member Ron Wyden and House Ways and Means 
Committee Chairman Richard Neal, launched an investigation into one of the 
designated opportunity zones last week. 

• This is a designation in which this investigation will look into whether political 
appointees interfered into the designation of a particular opportunity zone in 
Nevada. 

• In a similar vein, Democratic Rep. Rashida Tlaib of Michigan last week requested 
an investigative hearing on whether political contributions influenced the 
designation of opportunity zones in her district and across the country.  

• Rep. Tlaib sent the request to Chairman Neal, as well as subcommittee chairs 
under the Committee on Financial Services and the Committee on Oversight and 
Reform.   

• Chairman Neal, of course, is Chairman of the House Ways and Means 
committee the tax writing committee in the House.  

• Obviously, there’s a lot of interest in making sure that opportunity zone 
designations and investments align with the intent of the enacting legislation to 
benefit distressed communities.  

• As a consequence, we do expect to see additional congressional activity in these 
areas.  

RETC Conference Recap 
• Next, I want to thank everyone who joined us in Washington D.C. last week for 

the Novogradac 2019 Financing Renewable Energy Tax Credits Fall Conference. 
• We had a terrific turnout with plenty of great discussions. 
• Sen. John Thune of South Dakota was our keynote speaker. 
• I should say, our participant in our fireside chat.  
• Sen. Thune is a senior member of the Finance Committee, the Majority Whip and 

the second-ranking member of the Senate Republican leadership. 
• Sen. Thune said he supports tax credits as a way to get technologies moving and 

to increase investment in renewables. 
• He wants to encourage investment in energy storage and is interested in 

biodiesel as well.  
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• As far as a tax bill goes, Sen. Thune said he’s still hopeful that a tax bill can 
pass, but he did say, no surprise, that doing so is challenging for a variety of 
reasons. 

• Mainly, lawmakers have a lot of different priorities and it’s a challenge to shrink 
all of those initiatives into a tax bill that can pass. 

o Specifically, Sen. Thune noted that House Democrats’ request on 
refundable tax credits is disproportionate to Senate priorities.  

• He also said that there needs to be a sense of urgency from Senate Democrats 
in order to get a bill passed.  

• His thoughts on the approaching Nov. 21 deadline to keep the government 
funded? 

• Speaking optimistically, Sen. Thune said he would like to see Congress agree on 
a long-term deal that would keep the government funded until the end of the 
fiscal year that ends on Sept. 30, 2020. 

• But he did note that factors, such as impeachment proceedings, can complicate 
other legislative priorities.  

• I do want to thank Sen. Thune for sharing his insights with our attendees. 
• As to, other matters discussed at the conference include discussion draft of a 

green energy tax package that the House Ways and Means Committee members 
may release in the next couple of weeks. 

• The tax package is expected to focus on a range of items as a renewable energy 
tax package, including tax credits, some extensions and more. 

• Once again, thank you to Sen. Thune and to everyone who attended the 
conference.  

Buttigieg Housing Plan 
• I did want to share a quick item with you on the topic of housing.  
• Democratic presidential candidate Pete Buttigieg last week released an 

economic agenda that includes $430 billion for affordable housing. 
• The plan calls for more investment in:  

o low-income housing tax credits, 
o the Housing Trust Fund, 
o the Capital Magnet Fund, and 
o HUD’s HOME funds and Community Development Block Grants. 

• The plan would also invest $170 billion in housing choice vouchers and 
wraparound services in high-opportunity neighborhoods. 

• It’s great to see Mayor Buttigieg come out with this affordable housing plan.  
• When we did our survey for the Washington Wire for the Journal of Tax Credits a 

month or so ago, Mayor Buttigieg did not have a formal plan.  
• Now he does, so he’s checked that box. 
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• There is one other major presidential candidate that doesn’t have a plan yet—a 
formal plan—and that would be former Vice President Joe Biden.  

• We look forward to Vice President Biden coming out with a plan, so we can 
report it in a future podcast.  

Apple Housing Commitment 
• It’s not just presidential candidates with plans for affordable housing, Apple 

announced last week a $2.5 billion plan to address housing availability and 
affordability in California. 

• How is this $2.5 billion broken down? 
• $1 billion will go into an affordable housing investment fund that will offer the 

state of California and others an open line of credit to build new and very low- to 
moderate-income housing. 

• Another $1 billion would go into a first-time homebuyer mortgage assistance. 
o Apple will work with the state to help increase access to first-time 

homeownership for essential service personnel, school employees and 
veterans. 

• Apple will make available some land it owns in San Jose for the development of 
new affordable housing—that land is worth about $300 million. 

• $150 million will create a Bay Area housing fund to support new affordable 
housing developments. 

o The Bay Area housing fund will consist of long-term forgivable loans and 
grants. 

• Apple will also donate $50 million to support addressing homelessness. 
• Details on how developers and investors can access these funds has not been 

made public yet. 
• But, I will share updates in future podcasts as those details become available, we 

are tracking them closely. 
• Apple expects it will take about two years to for its funding commitments to be 

deployed. 
• Apple intends to reinvest any capital returned into future endeavors over the next 

five years.   
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Other News 
• In other news, the IRS did announce recently the amounts for states’ caps for 

2020 low-income housing tax credits as well as their cap for private activity 
bonds. 

o These volume cap figures are adjusted annually for inflation.  
o Also, on the low-income housing tax credit side it includes the legislated 

temporary 12.5 percent increase in the volume cap. 
o The 2020 LIHTC cap for states will be two dollars and 81 point two five 

cents per capita.  
 That amount is then multiplied by the state population to determine 

the amount of volume cap credits a state will have.  
 Small states will have a minimum of a little more than $3.2 million. 

o Now why did I read out the state multiplier to four decimal points instead of 
rounding up? The two dollars and 81 point two five cents per capita? 

o That’s because the IRS expanding the multiplier by point 0125 cents.  
o That extra multiplier, not rounding, produces $4.1 million more in annual 

low-income housing tax credits nationwide. 
o That turns to be about 200 to 250 additional low-income housing units all 

due to not truncating.  
o Turning to private activity bond cap, it will be $105 million multiplied by the 

state population or a small-state minimum of $322 million. 
o The per-capita LIHTC cap, if you’re wondering, is a 2 percent increase 

over 2019. 
o We’ll know the actual caps for each state in early 2020 once the official 

population figures for each state gets released. 
• Speaking of tax exempt private activity bonds, a couple of weeks ago we talked 

about the annual private activity bond cap report that’s issued by the Council of 
Development Finance Agencies. 

o Well, I have a blog post that’s up with the big-picture takeaways from the 
report. 

o The highlight is that more than 91 percent of private activity bond issuance 
in 2018 was for multifamily and single-family housing. 

o The blog post includes information on which states abandoned private 
activity bond cap in 2018. 
 States that abandon private activity bond cap means that they have 

had excess authority for three years. 
o The report also highlights, the blog post and the CDFA report which states 

used the most private activity bonds for multifamily housing in 2018, 
topped as usual by California with $4 billion in issuance for that purpose. 
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o There’s a link in today’s show notes to the blog post, and I’ll tweet it out as 
well.  

• I do also want to highlight one other blog post.  
o My partner Thomas Stagg wrote a post that describes Novogradac’s 

estimates of median income changes projected over the next two years. 
o The estimates come from the Census Bureau’s American Community 

Survey data. 
o These are important, because increases in the income limits for both low-

income housing tax credit properties and Section 8 are limited to 5 percent 
or double the change in U.S. median income, whichever is greater. 

o What does this mean?  
o Our estimates show that U.S. median income will increase by just under 4 

percent in the year 2020 and 3.4 percent in 2021. 
o The blog post includes, that Thomas wrote, state-by-state estimates for 

median income. 
o With that, you can check estimated median income changes for your own 

state in the blog post, but here’s a preview: We forecast that the District of 
Columbia and Arizona will have the largest percentage jump in median 
income next year. 

o We project, though, that five states will see their median income decrease. 
o These five states:  

 Alaska,  
 Connecticut,  
 Oklahoma,  
 Vermont and  
 West Virginia. 

o There’s a link to the blog post in today’s show notes, and I encourage you 
to check it out.  

• I also note that this data is a critical part of the Novogradac rent and income limit 
estimator.  

• If you’re looking at existing properties, if you have existing properties, if you’re 
looking at developing new properties, we can go in and estimate what the income 
levels are likely to be for that given area over the next two years.  

• Once again, reach out to my partner Thomas Stagg for details on this Rent and 
Income Limit Estimator.  

• And, lastly, HUD recently published a frequently asked questions document that 
addresses combining Rental Assistance Demonstration conversions and 
opportunity zones. 

o This FAQ document explains what RAD properties in opportunity zones: 
 would be eligible for increased contract rents, 
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 as well as how HUD will determine whether the increase is 
necessary for the viability of the transaction and 

 when a public housing authority can make that request. 
o If you have questions about your RAD property or development, whether 

it’s in an opportunity zone or not, contact my partner Rich Larsen in our 
Toms River, N.J., office. 

o Also, I encourage you to register for the Novogradac 2020 RAD Public 
Housing Conference in Fort Lauderdale, Fla., Jan 9-10, of next year 

o If you’re new to RAD, or just want to expand your understanding of the 
program, you can register for our RAD 101: The Basics Workshop on 
Wednesday Jan. 8, 2020. 

o The workshop is a great way to prepare for the full conference. 
o I’ll include a registration link in today’s show notes and tweet it out as well.  

• Turning to renewable energy news, 40 members of the House of 
Representatives signed a letter and sent it to to House Speaker Nancy Pelosi 
and Ways and Means Committee Chairman Richard Neal last week, asking for 
help extending some expired clean energy tax incentives. 

o The letter specified: 
 biodiesel, 
 alternative fuel vehicle refueling property, and 
 second-generation biofuel producer tax credits.  

o The Congress members asked leadership to push for those credits to be 
extended before Congress ends its legislative session in December. 
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