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In this week’s Tax Credit Tuesday Podcast, Michael J. Novogradac, CPA, talks about a potential 

stop-gap funding bill, the House Republicans’ tax bill, proposed regulations on the business 

interest deduction limit and requested guidance on opportunity zones. He also talks recaps 

affordable-housing-related opportunity zones issues discussed at the Novogradac conference 

last week. Then, he provides a brief update on amended regulations for the Affordable Housing 

Program and an announcement about the CDFI Fund’s Capital Magnet Fund. 
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GENERAL NEWS 

Government Funding  

 First of all, I have a brief update on the approaching government funding deadline.  

 As you know, the continuing resolution currently in place expires this Friday, Dec. 7.  

 Well, at the time of this recording, the most likely outcome is a one- or two-week—it’s 

probably going to be a two-week—stop-gap funding bill. 

 President Donald Trump said he would support such a short-term funding extension 

after the death of former President George H.W. Bush, and plans to have Bush lie in 

state at the Capitol this week. 

 You can follow me on Twitter for the latest news on government funding.  

 My handle is @Novogradac. 

House GOP Tax Bill 

 Now in other year-end legislative news, the House has canceled votes on a GOP tax 

package. 

 The votes were scheduled for this week. 

 The cancellation was done in part in light of President Bush’s death.  

 Now it does remain unclear when, if ever, the tax bill will receive a vote. 

 House Ways and Means Committee Chairman Kevin Brady last Monday introduced this 

year-end tax extenders and retirement bill. 

 Now Brady hoped to get the full House to vote on the bill by last Friday, but a final vote 

was delayed until GOP leaders can get enough support. 

 Now the bill would need a majority vote to advance out of the House. 

 GOP leadership has yet to secure a majority vote given the absence of some defeated 

House Republicans and the lack of support from other House Republicans, this 

according to Tax Notes. 

 Now if Republican leaders do secure a majority vote in the House, then they would need 

60 votes to pass the Senate. 

o Now remember, Republicans control only 51 seats in the Senate—a slim majority 

and nine votes shy of being able to pass the tax bill on a party-line vote. 

o As such, unless Senate Democrats support the bill, it won’t be able to pass. 

 Now the bill is called the Retirement, Savings and Other Tax Relief Act of 2018, or H.R. 

88. 

 Now the legislation includes five technical tax corrections to the tax legislation enacted in 

2017. 

 Now related to affordable housing: the package does clarify the general public use 

requirement for tax-exempt bond-financed low-income housing tax credit (LIHTC) 

properties, particularly for veterans. 

o That’s been a big issue, particularly in California, and hopefully, what’s referred 

to as the GPU issue, or the General Public Use issue with respect to veterans, 

will get resolved in this lame-duck session.   

 Now the Brady tax package also includes one-year extensions for the Section 45L new 

energy efficient homes credit, as well as the Section 179D energy efficient commercial 

properties deduction for properties placed in service after Dec. 31, 2017.  

o However, the extension is only for one year, until Dec. 31, 2018. 
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 The tax bill also has a provision that would provide disaster relief assistance to 

taxpayers affected by natural disasters in 2018. 

 The staff of the Joint Committee on Taxation and Congressional Budget Office released 

data last week reporting that extenders and corrections are estimated to cost nearly $53 

billion over the next 10 years. 

 Now in addition, the Senate may propose certain changes to win more votes.  

 Now those changes could include provisions from the bipartisan Affordable Housing 

Credit Improvement Act, such as the minimum 4 percent rate.  

 And in related news, Chairman Brady also told reporters last Tuesday that Republicans 

are still on track to release a draft of a broader technical corrections bill, planning to 

release it before the end of the year. 

 Now Republicans enacted last year’s tax law without a single Democratic vote.  

 So, it’s not surprising that Democrats are in no hurry to help Republicans fix their tax 

law. 

 Even more important, incoming House Ways and Means Chairman Richard Neal said he 

would encourage Senate Democrats to reject a GOP technical corrections bill, this 

according to Bloomberg News. 

 The broader technical corrections legislation will for the most part be a messaging bill 

and Brady will likely not even try to get it passed in the House. 

 Now I’ll tweet a link to the bill and the link will be in today’s show notes. 

 That is, of course, once the bill is released. 

Business Interest Deduction Limit 

 So now let’s switch gears again, and move from legislation to regulations. 

 The IRS last week proposed regulations as to how the interest expense deduction limit 

would be implemented under the tax law. 

 That’s the interest expense deduction limit that ’s now in place as a result of the 2017 

Tax Cuts and Jobs Act. 

 Now the IRS did invite public comment on the proposed regulations. 

o More on that in a moment. 

 Now the deduction for business interest under the new law is limited to the sum of:  

o 1) business interest income, 

o 2) 30 percent of the taxpayer’s adjusted taxable income for the tax year, as well 

as 

o 3) the taxpayer’s floor plan financing interest for the tax year.  

 Now most of our clients are most focused on this 30 percent of the taxpayer’s adjusted 

tax rent and income limit. 

 It does apply at the entity level, including partnerships.  

 Now this new limitation is generally effective for tax years beginning after Dec. 31, 2017.  

 So many of our clients are very focused on how they ’re planning on filing their 2018 tax 

returns early next year and how this limit applies. 

 Now the IRS in addition to requesting public comment, written comments, they do plan 

to hold a hearing on the proposed rule.  

o That’ll be held Feb. 25 in Washington. 

 Now the notice of proposed rulemaking is long. 

o Want to guess how long it is? 

o If you thought, 300, maybe 350, not long enough. 

o It’s 439 pages long. 
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 So if you want any help digesting the parts most relevant to you, I’d encourage you to 

contact a Novogradac partner at an office near you. 

 I also want to note the LIHTC Working Group is having a call to discuss the proposed 

rule on the impact in the LIHTC community this Monday. 

 The LIHTC Working Group will also submit a comment letter. 

 Now if you want any information on joining the LIHTC Working Group, please reach out 

to my partner Dirk Wallace, in our Dover Ohio office. 

 I will tweet out a link. 

 I’d encourage you to reach out this week so you can participate in the call next Monday. 

OZ Working Group Letter 

 And speaking of regulations, the Novogradac Opportunity Zones Working Group 

submitted a comment letter to the IRS last week. 

 The group requested priority guidance on several opportunity zones issues that were not 

addressed in the proposed regulations that were released in October. 

 Now the issues are ones that are causing taxpayer uncertainty and hindering investment 

in opportunity zones. 

 Now Novogradac surveyed working group members about which issues they thought 

were the most important to address in forthcoming regulations to help get investors off 

the sidelines. 

 Some of the issues can be addressed in formal guidance in the next round of proposed 

regulations, while others can be addressed in informal guidance.  

o Informal or sub-regulatory guidance would include such things as Treasury 

notices, revenue rulings or IRS FAQs. 

 Now one of the key issues that can be addressed formally in the next round of proposed 

regulations is whether cash reserves held by an opportunity fund that are designated for 

investment in qualified opportunity zone property can be considered opportunity zone 

property. 

o The working group proposes that cash reserves held by an opportunity fund for 

investment in opportunity zone property should be considered opportunity zone 

property for 12 months following an investment of that cash in the opportunity 

fund. 

o Now the working group recommends this response because opportunity funds 

need time to make suitable investments.  

o And some of this is just plain administration. 

o As it stands now, if a fund were to receive an investment on Dec. 30, they may 

need to make their investment by Dec. 31. 

o Now this suggested provision of time, this 12-month provision, is similar to the 

time allowed to community development entities to invest taxpayer equity under 

the New Markets Tax Credit (NMTC) program. 

o We’re hopeful that since there is a parallel analysis, the IRS will ultimately adopt 

some type of period of time at the opportunity fund level to make your 

investment. 

 Now another formal guidance request came from the working group, and it relates to 

reinvested gains. 

o Specifically, gains realized by an opportunity fund from the sale or exchange of 

opportunity zone property should be able to be deferred if they’re reinvested in 

replacement opportunity zone property within 12 months of the sale or exchange. 



Summary: December 4, 2018 
 

o Now the letter said that taxing opportunity funds on reinvested gains conflicts 

with the expressed intent of the incentive. 

 Now again, these are some of the critical questions that the group recommends be 

addressed with formal regulations. 

 Now some of the issues that can be addressed with informal guidance include:  

o the qualification of vacant land as opportunity zone business property if the land 

has no existing buildings, as well as  

o whether substantial improvements made after Dec. 31, 2017, to property 

purchased before that date can be considered as separate opportunity zone 

business property. 

 Now these were just some of the working group’s recommendations.  

 You can read the rest of the recommendations on the Opportunity Zones Working Group 

website.  

o I’ll tweet out a link to the comment letter. 

 Also, I’ll note that the working group letter that was just sent out, focused on priority 

items that were not addressed in the recently released proposed regulations. 

 The working group is also working on a separate letter that will provide comments on 

what the proposed regulations did cover. 

 Those comments are due to the IRS by Dec. 28. 

 Now if you have any input on the proposed regulations that you’d like to share, please 

send them to my partner, John Sciarretti. 

o John leads the Opportunity Zones Working Group.  

o I’ll include his email address in today’s show notes.  

o And for information on joining the Opportunity Zones Working Group, I’d 

encourage you to also reach out to my partner John, or you can go online to the 

Opportunity Zones Resource Center. 

o I’ll tweet out a link as well. 

 By the way, we will publish the Novogradac Opportunity Zones Handbook later this 

month. 

o This handbook is something I’ve been working on for a number of months, as 

you can guess.  

o And it’s a comprehensive guide to using the opportunity zones incentive. 

o The handbook incorporates, by the way, the recently released proposed 

regulations. 

o I’ll be sure to let you know in a future podcast when the handbook’s available.  

o As well as I’ll send out a tweet. 

Housing Conference 

 Opportunity zones were also a hot topic at our Novogradac 2018 Tax Credit Housing 

Conference held in Las Vegas last week. 

 Our panelists discussed how the new incentive interacts with affordable housing. 

 Now first of all, there was a consensus that people in affordable housing aren’t 

significantly changing the way they’re doing business to take advantage of the incentive.  

o That is, I should say, they’re not changing dramatically yet. 

 Our equity-pricing panelists said that the opportunity zones incentive hasn’t yet had a 

significant effect on equity pricing. 

o However, another panel did observe that pairing the LIHTC and the opportunity 

zones incentive will likely result in an increase in tax credit equity pricing. 
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o Exactly how much is at question. 

o Now higher tax credit equity pricing in opportunity zones should allow more 

developments to be financially feasible. 

o It should also provide the ability to further reduce rent levels, as well as provide 

more amenities and services.   

 Now for housing, one of the issues that affects the pairing is the length of the incentive.  

o As you know, the opportunity zones incentive has landmarks at five, seven and 

10 years. 

o But low-income tax credit properties generally have partnerships that are in effect 

for 15 years. 

 So the 10-year hold isn’t much of an issue.  

 Now one thing that particularly stands out for pairing the LIHTC with the opportunity 

zones incentive is that acquisition-rehabilitation developments generally won’t work. 

o That’s because you must double the basis of the building in order to qualify for 

the opportunity zones incentive. 

o Most acquisition-rehabilitation transactions don’t double the basis of the building. 

o So most affordable housing credit transactions, as a result, in order to qualify for 

the opportunity zones incentive, will need to be new construction. 

o Now that can either be 9 percent volume cap allocations or 4 percent tax-exempt 

bond credits. 

 Now there were plenty of questions that we don’t fully have answers to yet. 

 And as I said, the IRS does plan to issue additional guidance. 

 So stay tuned, and as more information is known about combining residential rental 

housing, and LIHTCs with the opportunity zones incentive, we’ll be talking about it here 

on the podcast. 

 Our Las Vegas Low Income Tax Credit Conference also had another panel where we 

discussed the Community Reinvestment Act, or CRA, and the future of the Federal 

Housing Finance Agency. 

 That of course is the agency that regulates Fannie Mae and Freddie Mac.  

o Now the panel focused on changes that are coming to the CRA. 

o Affordable housing, of course, is a huge part of banks’ CRA scores.  

o And a good CRA score – or at least a satisfactory score – is crucial for banks that 

hope to expand. 

o As you also know, by virtue of listening to this podcast, the Office of the 

Comptroller of the Currency, or the OCC, released an advanced notice of 

proposed rulemaking to modernize the CRA. 

 This release was in August. 

o Comments were due in November, and now the OCC is reviewing them. 

o Now our panelists said to expect those comments to be reviewed during the first 

half of 2019 before the next step is taken, which is likely going to be a proposed 

rule rewriting existing CRA regulations. 

o Such a rewrite could potentially be released in the second half of 2019. 

o Our panelists highlighted that the OCC is just one of three agencies in charge of 

the CRA, which means the other two will have to come on board with any reform. 

o Or the OCC would have to go alone. 

 Now those other agencies are the Federal Reserve and the Federal 

Deposit Insurance Corporation. 



Summary: December 4, 2018 
 

o Now there are potential positive and negative reform proposals that could come 

out in the proposed rule. 

 The agencies could reform consideration of bank assessment areas. 

 Such a reconsideration could prompt banks to make more investments in 

second and third tier CRA markets. 

 Or at least second and third tier based upon today ’s make up. 

 Or there could be changes in the CRA examination process that lead to 

reductions in tax credit investment overall. 

o Now there are plenty of other issues as leaders look to make the first update to 

CRA regulations in a generation and we’ll keep you up to date on them as the 

next steps happen. 

 Also, I want to thank everyone who attended our Tax Credit Housing Finance 

Conference. 

 And I encourage you to attend our Las Vegas conference next year. 

 And if you don’t want to wait till then, I should remind you that we’ll host the Affordable 

Housing Conference: Using RAD and the LIHTC to Improve Communities, in Miami in 

January 2019. 

 This is a LIHTC conference that’s focused on the tax credit itself, as well as combining it 

with the Rental Assistance Demonstration, or RAD program, an important program for 

housing authorities to address their deferred maintenance and capital needs. 

 I’ll post a link to that conference’s registration page in today’s show notes, and send out 

a tweet. 
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OTHER NEWS 

 I do have some other news for you. 

 First, the Federal Housing Finance Agency last Wednesday published its final rule to 

amend regulations for the Federal Home Loan Banks’ Affordable Housing Program, or 

AHP. 

o This final rule gives banks additional authority to allocate their AHP funds; it 

authorizes banks to establish competitive funds to target specific affordable 

housing needs in their district, and does more and more. 

o This final rule is effective Dec. 27. 

 And then a second item, the CDFI Fund last Tuesday announced that the fiscal year 

2018 round of the Capital Magnet Fund, what its demand was. 

 They said that there were 116 organizations that apply for $570 million in funding. 

o Now this $570 million in requested funding compares to the $143 million 

available. 

o And as you know, Capital Magnet Fund awards can be used to finance 

affordable housing activities, community development activities and community 

service facilities.   

o So, when does the CDFI Fund expect to announce Capital Magnet Fund 

awards? 

o Well, they said in early 2019. 
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