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Michael J. Novogradac, CPA, discusses Congress’s agenda for the 

remainder of the year; IRS guidance about state tax credits; a task force in 
Oklahoma charged with evaluating state tax credits programs; final NMTC 
targeted populations rules; the IRS conservation easement audit technique 
guide; an op-ed piece in support of expanding the historic tax credit; efforts to 
extend the Section 1603 cash grant program and the production tax credit; and 
the 2012 LIHTC income limits.  

 
Summaries of each topic:  

1. General News (2:04 – 12:19) Pages 2-4  
2. New Markets Tax Credits (12:20 – 16:41) Pages 5-6 
3. Historic Tax Credits (16:42 – 20:34) Pages 7-8 
4. Renewable Energy Tax Credits (20:35  – 24:57) Pages 9-10 
5. Low-Income Housing Tax Credits (24:58 – 29:45) Pages 11-12 

 
Editorial material in this transcript is for informational purposes only and 

should not be construed otherwise. Advice and interpretation regarding tax 
credits or any other material covered in this transcript can only be obtained from 
your tax advisor.  

 
© Novogradac & Company LLP, 2011 All rights reserved. Reproduction of 

this publication in whole or in part in any form without written permission from the 
publisher is prohibited by law. For reprint information, please send an e-mail to 
cpas@novoco.com.   
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GENERAL NEWS 
 

Congress’s Agenda  
 From my vantage point, there are six major items of particular concern for 

Tax Credit Tuesday listeners:  
1. Continuing Resolution expires December 16, so Congress is 

working to finish up all the fiscal yearend 2012 funding bills. A few 
may not be finished in time, and may require yet another short-term 
continuing resolution or CR. 

2. The 2% Employee Payroll Tax Cut expires at the end of this year, 
and political posturing continues among Democrats and 
Republicans as to how to best pay for such an extension, assuming 
paying for it is even needed. 

3. There is the DocFix, a bill needed to pass before yearend to avoid 
a 30% reduction in medicare payments to doctors. 

4. We have an unemployment extension that expires at the end of the 
year. 

5. We have an AMT patch is needed to have nearly 20 million or so 
Americans being subject to the AMT tax in 2012. 

6. And, most importantly to many of our listeners, business tax 
extenders, including the New Markets Tax Credit. 

 These provisions, excluding the CR, cost $200 to $300 billion dollars. 
 Other items also getting discussion include extending the 100% 

depreciation expensing provision, extending the 1603 cash grant program 
and extending the renewable energy production tax credit. 

 Most commentators expect the CR, Doc Fix and the payroll tax cut and 
Unemployment Insurance eligibility extensions to pass Congress.   

 Business tax extenders and the other items are in more immediate, short-
term doubt.   

 Passage of business tax extenders including the NMTC by the end of the 
year are in doubt because Congress has already retroactively extended 
those provisions, so some in Congress believe they can wait on these 
items and push to extend them next year. 

 With all this said, Congress is not likely to get out of town as scheduled by 
the end of next week.   

 Many believe they will be in town until just before December 25th. 
 
CCA Discusses State Tax Credits 

 On November 25, the IRS released Chief Counsel Advice memorandum 
201147024, which discusses the tax treatment of state tax credits.  

 The memo specifically concerns the tax treatment of Massachusetts tax 
credits when the original recipient sells them to a third party. 

 In the memo, the IRS says that the sale of certain Massachusetts tax 
credits is a taxable event. 
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 The memo applies to several transferable, non-refundable Massachusetts 
tax credits, including low-income housing tax credits, historic tax credits 
and brownfields tax credits. 

 The memo addresses five issues related to the sale of state tax credits. 
They are: 

1. When certain Massachusetts state tax credits are sold to a third 
party by the original recipient, is the sale of the tax credit a taxable 
event?   
Conclusion - Yes 

2. What is the basis of the tax credit to the original recipient? 
Conclusion – Zero 

3. Is gain to the original recipient capital or ordinary in nature? 
Conclusion - Capital 

4. What is the basis of the tax credit to the purchaser? Conclusion – 
Amount paid for the credit 

5. Should the purchaser recognize gain if the tax credit is purchased 
for less than its face value, and when should gain be recognized? 
Conclusion – when the credit is used to reduce state tax liability. 

 
 Unfortunately, the memo doesn’t provide any new information or guidance 

per se on the taxability of state tax credits. The interpretations contained in 
the guidance are widely accepted already. 

 According to my colleague Forrest Milder, an attorney with Nixon Peabody 
and columnist for the Journal of Tax Credits, the sale of state tax credits 
has long been considered a taxable capital gain without basis for the 
seller. Tax attorneys have long advised buyers that they will recognize a 
modest gain when using the tax credits to satisfy tax liability, if purchased 
for less than their face value.  

 What the memo does not address is what counts as a ‘sale’ of tax credits.  
 For example, it is unclear whether transfers of Massachusetts state tax 

credits structured as partnership transactions, such as that in Virginia 
Historic Tax Credit Fund v. Commissioner of Internal Revenue, would be 
considered sales.   

 It should be also noted that the memo cannot be used or sited as 
precedent. 

 If you have a transaction with state tax credits, and have questions about 
structuring the transfer of the state tax credits, please contact my partner, 
Tom Boccia in our Cleveland office, or Charlie Rhuda in our Boston office.  

 
Oklahoma Task Force Update  

 In an update on a topic we’ve been following in this podcast for a few 
months, I have a preview of the recommendations that Oklahoma’s Task 
Force on State Tax Credits and Economic Incentives is expected to 
present to lawmakers later this month.  
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 The task force held its ninth meeting last week and voted on several 
recommendations that it will present to lawmakers.  

 In its report, the group is expected to recommend eliminating the 
transferability of future tax credits.  

 According to a report in the local media outlet Tulsa World, the panel’s 
chairman state representative David Dank said last week that, and I quote, 
the “worst abuses occur with transferable tax credits.” Close quote.  

 In addition, the panel is expected to recommend:  
o that the state auditor’s office audit every tax credit annually,  
o that all future tax credits must contain a description of the fiscal 

impact to the state 
o that tax credits must create jobs or retain jobs,  
o that those seeking state tax credits must disclose whether they are 

accessing other tax credits and incentives,  
o that future tax credits have caps and expiration dates, and  
o that lawmakers be prohibited from creating additional tax credits in 

the final days of a legislative session.  
 The task force’s final meeting is scheduled for Dec. 21.  
 The group is scheduled to approve its final report at that meeting 
 The report must be submitted to legislative leaders and the governor by 

Dec. 31.  
 It is expected that the group’s final report will be used to craft legislation 

for the 2012 legislative session.  
 I will update you in future podcasts when the final report is available, as 

well as if legislative action is eventually taken on the group’s suggestions.  
 

Volcker Rule Update  
 The Volcker Rule generally limits banks’ ability to make equity 

investments, with certain exceptions.   
 On December 13, the House Financial Services Committee’s Capital 

Markets Subcommittee plans to hold a hearing on the Volcker rule. 
 Comments on the proposed regulations implementing the Volcker Rule 

are due by January 13, 2012.   
 The various Novogradac Working Groups on New Markets Tax Credits, 

Low-Income Housing Tax Credits and Renewable Energy Tax Credits, are 
commenting on the Volcker Rule. 

 If you are interested in participating in one or more of the working groups, 
send me an e-mail at michael.novogradac@novoco.com.  
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NEW MARKETS TAX CREDIT NEWS 
 
Final Targeted Populations Rule Released  

 The lead story in our new markets tax credit discussion is the IRS’s 
release of final regulations relating to how an entity serving certain 
targeted populations can qualify as a qualified active low-income 
community business under the New Markets Tax Credit program.  

 The long-awaited final regulations became effective yesterday, December 
5.  

 As most listeners know, the American Jobs Creation Act of 2004 amended 
the new markets tax credit program to provide that targeted populations 
may be treated as low-income communities.  

 Since 2004, guidance about this provision has been provided in Notice 
2006-60 as well as the proposed regulations that were issued in 2008.   

 However, despite that guidance, a number of issues remained open.  
 The release of the final regulations should encourage more confidence 

from investors and that could strengthen the ability of the new markets tax 
credit community to provide the benefits of NMTC financing to low-income 
targeted populations outside of qualified low-income census tracts.   

 In yesterday’s notice announcing the final regulations, the IRS discusses 
some of the comments it received from the public on the proposed rules, 
as well its responses to those comments.  

 Novogradac & Company is currently reviewing the final regulations and 
what the specific provisions will mean for community development 
projects.  

 A detailed discussion of the rules will be published in the January issue of 
the Novogradac Journal of Tax Credits.  

 This will also be one of the key points of discussion at the New Markets 
Tax Credit Conference. I invite you to join us on January 26 and 27 in San 
Diego, California.  

 In the meantime, if you have questions about these rules, you can call my 
partner Owen Gray in our San Francisco office, or my partner Brad 
Elphick in our Atlanta office.  

 A copy of the final rule can be downloaded from 
www.newmarketstaxcredits.com.  

 
New Markets Tax Credit Working Group to Meet in One Week  

 Before I wrap up this week’s new markets tax credit discussion, I’d like to 
mention that the New Markets Tax Credit Working Group will hold its 
monthly meeting and conference call in one week, on Tuesday, December 
13.  

 The NMTC Working Group was established to provide a platform for 
NMTC industry participants to work together to resolve technical and 
administrative New Markets Tax Credit program issues.  
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 Each month, members of the group participate on a conference call where 
they discuss and provide input regarding pending action items, such as 
submitting comments to the IRS and the CDFI Fund. 

 If you are interested in joining the group, please call my partner Brad 
Elphick at 678-867-2333.  
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HISTORIC TAX CREDIT NEWS 
 
IRS Conservation Easement Guide 

 The Internal Revenue Service recently updated its conservation easement 
audit technique guide.  

 The guide, which the IRS updated on September 30, provides guidance 
for examining charitable contributions of conservation easements.  

 Conservation easements are easements granted for outdoor recreation, 
natural habitat, open space, scenic and -- of most relevance to listeners -- 
historic preservation of land and buildings. 

 As most listeners know, basically, the property owner retains the land but 
gives up certain rights. 

 The guide, posted to the IRS’s website on November 22, contains 
information on easement law and regulations, including tax issues that 
could arise from the easements.  

 The initial consensus among the historic preservation community is that 
the guide contains neither significant positive news nor significant negative 
news.  

 It should be noted that the guide, it is not a comprehensive training 
manual on conservation easement valuation nor is it all inclusive.  

 However, the guide can be a good introduction to conservation easement 
laws and regulations and some of the areas that the IRS might examine 
during an audit.   

 A link to the audit technique guide can be found on the IRS’s website at 
www.irs.gov.  

 And if you have questions about conservation easements, or this IRS 
guidance, please call my partner Tom Boccia in our Cleveland, Ohio 
office.  

 
Lawmakers Pen Op-Ed  

 In other historic tax credit news, I’d like to alert listeners to an opinion 
piece authored by a bipartisan group of lawmakers in support of 
expanding the historic tax credit.  

 Senators Jim Webb and Mark Warner, both Virginia Democrats, wrote an 
op-ed piece for Politico last week.  

 They were joined by Republican Gov. Bob McDonnell, House Majority 
Leader Eric Cantor, and former governors Tim Kaine and George Allen.  

 Kaine and Allen are actually the frontrunners in the state’s Senate race, 
but on this issue the two found common ground. 

 The column urged Congress to act on a bill that would allow communities 
to partner with private sector developers to rehabilitate the nation’s older 
school buildings by amending historic tax credit rules. 

 A copy of the legislation that would amend these rules can be found online 
at www.historictaxcredits.com.  
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 You can track the bill’s progress by going to www.novoco.com and clicking 
on Hot Topics. Simply click on the Tax Credit Legislation link and you can 
see a table of current bill’s related to historic tax credits, as well as the 
low-income housing tax credit, new markets tax credit, and renewable 
energy tax credits.  

 
  



Novogradac Report on Tax Credits 
Summary: December 6, 2011 

 

9 
www.novoco.com/podcast 

©Novogradac & Company LLP 2011 

RENEWABLE ENERGY TAX CREDIT NEWS 
 
Renewable Energy Group Calls for Extension of Section 1603 Program 

 On November 30, a coalition lead by the Solar Energy Industries 
Association sent a letter to Congress calling for a one-year extension of 
the Section 1603 cash grant exchange program.  

 The coalition is comprised of more than 750 companies, small businesses 
and organizations. 

 As listeners know, the cash grant program expires on December 31, 2011.  
 In its letter, the group says the tax equity market modestly improved in 

2010, however, the letter warns that the market has not recovered to pre-
recession activity while demand from clean energy projects has grown 
dramatically.  

 The letter cites a July 2011 survey of tax equity investors conducted by 
the U.S. Partnership for Renewable Energy Finance that estimates 
expiration of the cash grant would shrink the total financing available for 
energy projects by 52 percent in 2012.  

 The current level of the Section 1603 program activity is about $5 billion a 
year.  

 If the grant is allowed to expire, a multi-billion dollar increase in renewable 
energy tax credits could hit the market in 2012.  

 However, it’s important to note that because of the ability for energy 
projects that meet the safe-harbor requirements of the program to pursue 
the grant beyond the program's expiration, large amounts of energy tax 
credits for renewable energy projects may not hit the market until mid- to 
late-2012, if at all. 

 For more information about qualifying for the safe harbor, call Tony 
Grappone in our Boston office or Stephen Tracy in our San Francisco 
office.  

 
Braley Urges Extension of Production Tax Credit   

 Speaking of energy tax credits, last week Congressman Bruce Braley 
urged House leaders to include legislation extending the energy 
production tax credit for another four years in any year-end tax extender 
bill.  

 As has become customary, congressional leaders are negotiating an 
agreement to extend a number of tax provisions that are set to expire at 
the end of this year, including the payroll tax cut.  

 In a letter to House leadership, Congressman Braley said that an 
immediate, four-year extension of the production tax credit would provide 
more certainty for the wind energy industry, and that would encourage 
increased investment and job creation.   

 As listeners know, historically when the production tax credit has been 
allowed to expire, investment in wind energy projects has declined 
dramatically.  
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 Because wind project developers are hesitant to schedule future projects 
without the certainty of having the tax credit in place, an extension is 
necessary to maintain investor confidence.  

 Last month, Congressman Braley introduced legislation to extend the 
energy production tax credit for four years, though 2016.  

 The text of Braley’s letter to House leaders is available online at 
www.energytaxcredits.com.  

 
What This Means for the Tax Credit Equity Market  

 The expiration of the Section 1603 cash grant program this year and the 
pending expiration of the production tax credit next year are the two 
largest uncertainties in the 2012 renewable energy tax credit equity 
market.  

 I discuss these issues and what they could mean for renewable energy tax 
credit investment in 2012 in my Washington Wire column in this month’s 
issue of the Novogradac Journal of Tax Credits.  

 To read about what’s in store for the tax credit equity markets for 
renewable energy tax credits, low-income housing tax credits, new 
markets tax credits and historic tax credits, simply go to 
www.novoco.com/journal.  
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 
2012 Income Limits  

 Last week, as promised, the U.S. Department of Housing and Urban 
Development released income limits for 2012.  

 In case you missed last week’s announcement, links to the 2012 income 
limits and accompanying information and tables have been posted online 
at www.taxcredithousing.com.  

 Novogradac & Company has also updated the Rent & Income Limit 
Calculator© to include 2012 rent and income limit data.  

 It is available online at www.novoco.com with the compliments of 
Novogradac & Company LLP.  

 Today, I’d like to review a few highlights from the new data:   
o Area median income increased for ALL counties. The average 

increase was 1.37%.  
 For projects funded with low-income housing tax credits and projects 

financed with tax-exempt housing bonds - referred to by HUD as 
Multifamily Tax Subsidy Projects or MTSPs – we have two sets of 
highlights.  

 First, for MTSPs without the HERA Special income limit and Hold 
Harmless provisions:  

o The income limits in 125 counties decreased. 
o Two counties’ income limits did not change.  
o And income limits increased for 4,637 counties.  
o The average increase for this category was 1.73%. 
o There are a couple of reasons why MTSP income limits may have 

increased or decreased by more than the 1.37% average, for 
details, I encourage you to contact my partner Jim Kroger, or 
Thomas Stagg in our San Francisco office.  

 Now, for MTSPs with the HERA Special income limit and Hold 
Harmless provisions:  

o No counties had a decrease in income limit. 
o 537 counties’ income limits were unchanged.  
o And 4,227 counties’ income limits increased.  
o The average increase here is 1.39%. 
o There are two reasons why 537 counties had no change in income 

limit, and for more information on this I encourage you to contact 
my partner Jim Kroger or Thomas Stagg in our San Francisco 
office. 

 And if you have questions in other areas regarding the income limits, or 
wish to engage Novogradac & Company LLP to assist you in calculating 
the rent and income limits for your property, please call my partner Jim 
Kroger or Thomas Stagg.  
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FHA Capital Reserve Ratio 
 The law firm Williams & Jensen reported in their weekly Washington Update on 

the December 1st House Financial Services Committee hearing on the financial 
health of the Federal Housing Administration (or FHA’s) single-family insurance 
fund.  

 Chairman Spencer Bachus expressed concern about FHA’s falling capital 
reserve ratio. 

 U.S. Department of Housing and Urban Development (HUD) Secretary Shaun 
Donovan testified that the current underwriting and premium standards have 
created an actuarially sound system at FHA.  

 Secretary Donovan stressed that the new FHA loans would remain profitable 
even under the most severe economic circumstances.  

 While he claimed that the FHA cannot predict the future, he explained that it is 
evaluating a series of steps to prevent the need for a bailout.  

 New York University professor Andrew Caplin testified, and I quote, that “there is 
a far higher probability than currently projected that a large bill will be due to 
taxpayers, that FHA-backed homebuyers will face foreclosure, and that Congress 
will be called upon to significantly recapitalize FHA’s Insurance Fund.” 


