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Michael J. Novogradac, CPA, discusses the latest status of tax extenders 

legislation and other developments from the current, ongoing lame duck session 

of Congress. Then he discusses a bipartisan letter support for an extension of 

the Section 1603 renewable energy cash grant program in Congress, and 

describes a regulation change at the Department of the Interior that is expected 

to facilitate development of new energy projects on the Atlantic Outer Continental 

Shelf. In the low-income housing tax credit discussion, he shares an 

announcement from HUD regarding $16 million that is available for reallocation 

under the Tax Credit Assistance Program. He also discusses recent IRS 

guidance regarding bond issuance that has raised some doubts about the use of 

the draw down structure for affordable housing financing. In new markets tax 

credits news, he reviews the latest QEI issuance report from the CDFI Fund and 

shares news about the Capital Magnet Fund.  

 

Summaries of each topic:  

1. General Tax Credit News (1:46 – 8:08) Pages 2-3 

2. Renewable Energy Tax Credit News (8:09 – 13:45) Pages 4-5 

3. Low-Income Housing Tax Credit News (13:46 – 17:07) Pages 6-7 

4. New Markets Tax Credit News (17:08 – 19:59) Pages 8-9 

 

Editorial material in this transcript is for informational purposes only and 

should not be construed otherwise. Advice and interpretation regarding tax 

credits or any other material covered in this transcript can only be obtained from 

your tax advisor.  

© Novogradac & Company LLP, 2010 All rights reserved. 

Reproduction of this publication in whole or in part in any form without 

written permission from the publisher is prohibited by law. For reprint information, 

please send an e-mail to cpas@novoco.com.   
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GENERAL TAX CREDIT NEWS 
Deficit Commission  

 On Friday, the president’s bipartisan deficit commission was unable to 
reach consensus on a proposed deficit-cutting plan 

 The 11-7 vote fell three votes short of the 14-vote threshold that could 
have advanced the proposal.  

 With all three House Republicans voting no and Democratic lawmakers 
split, the 11-7 vote means it is unlikely to get a vote on the floor of either 
the House or Senate. 

 Commission co-chairmen Erskine Bowles, President Bill Clinton's former 
chief of staff, and retired Sen. Alan Simpson spent 10 months on the 
project.  

 Politico reports that President Obama is expected to include some of the 
ideas in his upcoming budget for fiscal 2012, expected in February.  

 We also expect other provisions from the plan to be introduced in other 
legislation in the House and Senate.  

 
Baucus Extenders Bill  

 Last week, Senate Finance Committee Chairman Max Baucus introduced 
legislation to permanently cut taxes for the middle class.   

 Baucus’s bill, the Middle Class Tax Cut Act of 2010, would extend for two 
years the Section 1602 LIHTC cash grant, the Section 1603 energy cash 
grant, and the GO Zone LIHTC placed in service date.  

 The bill would make disaster tax credits eligible under the Section 1602 
exchange program.  

 The legislation also extends for two years, through 2011, the new markets 
tax credit, permitting a maximum annual amount of qualified equity 
investments of $5 billion.  

 And the bill also allows NMTC to be claimed against the AMT with respect 
to qualified investments made between March 15, 2010 and January 1, 
2013. 

 The measure would provide an additional $2.5 billion in funding for the 
Section 48C advanced manufacturing tax credit.  

 A copy of the legislation can be found online at www.novoco.com under 
the Hot Topics button.  

 The measure was voted down on Saturday, December 4.  
 
White House and Republican Agreement  

 On Monday, December 6, President Obama announced that the White 
House had reached a tax compromise with Republican lawmakers.  

 Several Democratic lawmakers pointed out that agreement is still lacking 
between Democrats and Republicans in the Senate.  

 The agreement announced by the President would:  
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o Extend the current income tax rates on ordinary income for two 
years for all income levels.  

o Extends for two years the top rate of 15 percent for dividends and 
capital gains.  

o Allows 100 percent expensing for certain equipment purchases that 
will be placed in service in 2011.  

o For employees, it reduces the Social Security tax from 6.2 to 4.2 
percent for one year.  

o Provides an extension of unemployment insurance for 13 months 
o Caps the estate tax rate at 35 percent for two years and provides a 

$5 million exemption.  
 The agreement also includes traditional extenders, such as the research 

and development tax credit and the sales tax deduction.  
 It’s believed that it also includes the new markets tax credit, along with the 

offset against the AMT.   
 At the time of this recording, it is unclear what other parts of the Baucus 

extenders bill are included in the agreement announced by the president.  
 Reports indicate that an extension of the Section 1603 cash grant 

exchange program or Section 48C manufacturing tax credit are not part of 
the deal yet, but there is still a lot of support for these extensions. 

 
Next Steps 

 Today, Tuesday December 7, House and Senate Democrats are 
scheduled to meet to discuss this compromise. 

 We continue to watch the developments on the Hill closely to monitor the 
status of the tax extenders legislation and its prospects.  

 I will report again in next week’s podcast on these developments, and in 
the meantime, I encourage you to follow me on Twitter were I post regular 
updates on the situation in Washington, D.C.  
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RENEWABLE ENERGY TAX CREDIT NEWS 
 

26 Senators Urge Extension of Section 1603 Program  
 Last week a bipartisan group of 26 senators sent a letter to Senate 

leaders urging a two-year extension of the Section 1603, or Payments for 
Specified Energy Property in Lieu of Tax Credits, program during the 
lame-duck session.  

 The letter was addressed to Senate Majority Leader Harry Reid, Minority 
Leader Mitch McConnell, Finance Committee Chairman Max Baucus and 
Finance Committee Ranking Member Charles Grassley.  

 The letter credits the program with creating tens of thousands of jobs and 
encouraging the development of tens of thousands of renewable energy 
projects.  

 The senators cite a survey of renewable energy tax credit industry 
participants that anticipates a drop of 56 percent in financing for 
renewables in 2011 if Congress does not extend the program.  

 The letter reasons that the Section 1603 program did not create a new 
federal incentive, but instead allowed renewable energy projects to use 
existing investment and production tax incentives.  

 The letter also makes the case for allowing public power entities to also 
utilize the program. 

 A copy of the letter is available online at www.energytaxcredits.com.  
 Senator John Ensign is also circulating a letter to gather support for 

extension of the program, in an effort to garner more Republican support.  
 

‘Smart from the Start’ Initiative to Speed Offshore Wind Energy 
Development  

 On November 23, Secretary of the Interior Ken Salazar launched a ‘Smart 
from the Start’ wind energy initiative.  

 The initiative is designed to facilitate siting, leasing and construction of 
new projects on the Atlantic Outer Continental Shelf.  

 The Department of the Interior says the accelerated leasing process is 
being simplified, enabling leases to be issued in 2011 and 2012. 

 The Bureau of Ocean Energy Management, Regulation and Enforcement 
is proposing a revision to its regulations that will simplify the leasing 
process for offshore wind in situations where there is only one qualified 
and interested developer.  

 The revision eliminates a redundant and therefore unnecessary step, and 
will potentially save up to 6-12 months in the leasing process.  

 Under the ‘Smart from the Start’ initiative, the bureau will work with state 
partners within the next 60 days to identify Wind Energy Areas off the 
coasts of a number of Atlantic states, including Maryland, Delaware, New 
Jersey, Virginia, Rhode Island and Massachusetts. 
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 Wind Energy Areas are offshore locations that appear most suitable for 
wind energy development.  

 Additional Wind Energy Areas will be identified in 2011 for other Atlantic 
States, which may include areas offshore New York, Maine, North 
Carolina, South Carolina, and Georgia. 

 The bureau will also assist in developing site assessment data and 
evaluating potential Wind Energy Areas leasing.  

 If no significant impacts are identified in WEAs, the bureau says it would 
offer leases in these areas by the end of 2011/early 2012.  

 To address the need for transmission infrastructure to bring this offshore 
power ashore, the bureau says it will move forward aggressively, on a 
parallel track, to process applications to build offshore transmission lines.  

 The identification of wind energy areas should assist the siting and 
feasibility reviews associated with potential offshore transmission lines. 

 The DOI says key aspects of the Atlantic Wind ‘Smart from the Start’ 
initiative are modeled on successful efforts that are helping to launch 
major solar energy projects on U.S. public lands in the West. 

 Speaking of those efforts, one such solar energy project on public lands is 
profiled in the December issue of the Novogradac Journal of Tax Credits.  

 If you’re not already receiving this one-of-a-kind monthly magazine, you 
can request a sample copy by sending an email to products@novoco.com 
or calling 415-356-8000.  

 A subscription to the Journal is a great complement to Novogradac & 
Company’s Renewable Energy Tax Credit Handbook. You can learn more 
about both resources online at www.novoco.com/products.  
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 
HUD Announces $16 Million in TCAP Reallocation Availability 

 Yesterday HUD announced the availability of application information and 
other requirements for the reallocation of Tax Credit Assistance Program 
or TCAP funds.  

 This funding opportunity makes approximately $16 million available to 
assist housing projects that received Low Income Housing Tax Credit 
awards between October 1, 2006, and September 30, 2009.  

 These funds may be used for capital investment in eligible LIHTC projects 
in accordance with CPD Notice 09-03.  

 Information regarding the application process, funding criteria and 
eligibility requirements can be found online at www.hud.gov.  

 If you need assistance with an application, send an email to 
CPAs@novoco.com.  

 
IRS Notice 2010-81 Puts Draw Down Bond Structure in Doubt 

 Last month the IRS issued Notice 2010-81, which provides guidance on 
the qualification of draw-down bonds under the Build America Bond (BAB) 
program. 

 Specifically, the notice discusses the determination of when state and 
local bonds are considered “issued” for purposes of deadlines on issuing 
bonds.   

 The notice provides guidance on the relevant distinction between the 
issue date of a bond versus the issue date of an issue.   

 However, the ruling has much broader implications for low-income 
housing tax credit (LIHTC) financed projects using a draw-down bond 
structure.  

 Developers who have used the draw-down bond structure, or are 
contemplating its use, are advised to consider the implications of the 
notice. 

 Some industry experts believe the ruling appears to reverse what seemed 
to be long-settled practice among bond counsel.   

 Stephen Ryan at Cox, Castle & Nicholson LLP says that the most 
immediate question is whether or not state bond volume cap may be lost 
with respect to the "undrawn" portion of any draw-down bonds.   

 He says to date the understanding has been among bond counsel thaty 
they were generally quite comfortable in concluding that the initial draw 
under the draw-down structure preserved the volume cap for the entire 
issue of the bonds.   

 That conclusion would now appear to be, at the very least, in question.   
 Part of the uncertainty and concern is whether IRS Notice 2010-81 will 

affect the administrative approach taken by state housing agencies, such 
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as the California Debt Limit Allocation Committee, with respect to its 
administration of volume cap.   

 If you have questions about the notice, or its potential implications for the 
draw down bond structure, please call my partner Mike Morrison at 415-
356-8000.  

 



Novogradac Report on Tax Credits 
Summary: December 7, 2010 

 

8 
www.novoco.com/podcast 

©Novogradac & Company LLP 2010 

NEW MARKETS TAX CREDIT NEWS 
 
NMTC Coalition Commemorates 10 Year Mark 

 This week, the NMTC Coalition will commemorate 10 years of service at 
its 9th Annual Conference in Washington, D.C. 

 CDFI Fund Director Donna Gambrell will be the luncheon keynote speaker 
at the event.  

 Director Gambrell's remarks are expected to focus on how the New 
Markets Tax Credit Program continues to help low-income urban and rural 
communities.  

 
QEI Report  

 Last week the Community Development Financial Institutions Fund 
released its monthly update to its ongoing Qualified Equity Investment 
Issuance Report. 

 The report is issued monthly and identifies the dollar amount of allocation 
authority that has been issued to investors; and the amount remaining to 
be issued to investors. 

 In November, about $140 million of QEIs were finalized. 
 This is decrease from October, which saw more than $200 million in QEIs 

finalized. 
 The $140 million that was finalized in November is also lower than usual 

for this month of the year.  
 Based on the most recent report, there is still roughly $6.65 billion in 

NMTC allocation authority remaining for those qualified businesses 
looking for financing. 

 A copy of the QEI report and a graph illustrating the amount of QEIs 
issued and the amount of authority remaining can be found online at 
www.newmarketscredits.com.  

 
Capital Magnet Fund Interim Rule 

 Last week the CDFI Fund also announced an interim rule for the Capital 
Magnet Fund.  

 The interim rule is effective immediately and remains largely unchanged 
from the proposed rule that the CDFI Fund published on March 15, 2010.  

 The interim rule provides information about  
o program eligibility and eligible uses;  
o affordability qualifications;  
o record retention;  
o income determinations and rent limits; and  
o the definition of “rural.”  

 The CDFI Fund will accept comments on the rule until February 1, 2011. 
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 For questions about the Capital Magnet Fund, I encourage you to call my 
partner Diana Letsinger in our Long Beach office. Diana can be reached at 
(562) 432-9482.  

 
 


