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In today’s Tax Credit Tuesday podcast, Michael J. Novogradac, CPA, updates listeners about 

progress on the fiscal cliff, including the Bland Bargain and Domenici-Rivlin plan; a report from 

the Congressional Budget Office report on the taxation of pass-through entities; and upcoming 

congressional hearings. In low-income housing tax credit news, he discusses the U.S. 

Department of Housing and Urban Development’s release and correction of the fiscal year 2013 

income limits and a Government Accountability Office study of Housing and Economic Recovery 

Act-related changes to the LIHTC program. In renewable energy tax credit news, he discusses 

an Internal Revenue Service private letter ruling that affects the treatment of power purchase 

agreements and new regulations on tribal land surface leases. In historic tax credit news, he 

updates listeners about a New York state historic tax credit bill that has been sent to the 

governor. Finally, in new markets tax credit news, he covers a qualified equity issuance report 

and an Ohio NMTC bill moving through the legislature. 

 

Summaries of each topic:  
1. General News (2:36 – 8:44) Pages 2-3 

2. Low-Income Housing Tax Credits (8:45 – 14:43) Pages 4-5 

3. Renewable Energy Tax Credits (14:44 – 18:28) Page 6 

4. Historic Tax Credits (18:27 – 19:22) Page 7 

5. New Markets Tax Credits (19:23 – 21:52) Page 8  

 

 

Editorial material in this transcript is for informational purposes only and should not be 

construed otherwise. Advice and interpretation regarding tax credits or any other material 

covered in this transcript can only be obtained from your tax adviser.  

 

© Novogradac & Company LLP, 2012. All rights reserved. Reproduction of this publication in 

whole or in part in any form without written permission from the publisher is prohibited by law. 

For reprint information, please send an email to cpas@novoco.com.  
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GENERAL NEWS 
 
Domenici-Rivlin Plan Updated 

• One of the deficit reduction plans that gets a lot of attention is the  Domenici-Rivlin plan.  
Well they have Released a New Deficit Reduction Plan 

• In the Revenue Changes area, they make the following changes: 
o Implement an income tax rebate ( which costs $120 billion, i.e., costs revenues)  
o Taxes carried interest as ordinary income ($20 billion)  
o Phases out certain deductions for high income taxpayers (PEP & Pease) 

permanently ($163 billion) 
o There plan would avoid going off the fiscal cliff in that it includes extending 

expiring tax cuts, AMT relief and Doc Fix.   
o Sequestration cuts would also be delayed. 

• The plan has a legislative backstop that included raising new revenues by limiting tax 
expenditures, executed by OMB without the ability to choose which spending or which 
tax expenditures are limited 

• We’ll be watching to see if this legislative backstop gains traction to avoid the fiscal cliff.  
 
CBO Report released 

• The Congressional Budget Office (CBO) published a report on the taxation of pass-
through businesses.  

• This report will help guide House Ways and Means Republicans on some type of 
corporate level tax or pass-through, if they were to support such a concept.  

• In the report, the CBO estimated “that if the C-corporation tax rules had applied to S 
corporations and LLCs in that year and if there had been no behavioral responses to that 
difference in tax treatment, total federal revenues would have been about $76 billion 
higher.”  

• What does that mean? 
• It means if pass-through entities had paid C Corporation-level tax and then distributed 

the remaining profits at the tax at the individual level, the federal government would have 
raised $76 billion more per year. 

• Extrapolating that one-year estimate over the customary 10-year budget window would 
generate considerable revenue.  

• CBO posited an alternative estimate based on “extreme assumptions about the 
distribution of profits” (including that businesses retained all earnings and paid no 
dividends) that would yield $61 billion in revenue annually. 

Congressional Hearings 
• A Senate Finance subcommittee will conduct a hearing Wednesday Dec. 12 on tax 

reform and energy policy.  
• The hearing is titled “Tax Reform and Federal Energy Policy: Incentives to Promote 

Energy Efficiency.”   
• It is being held by the Subcommittee on Energy, Natural Resources and Infrastructure.  
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• Sen. Jeff Bingaman (D-N.M.) is the chairman, and Sen. John Cornyn (R-Tex.) the 
ranking Republican. 

• Testifying will be representatives from:  
o the National Renewable Energy Laboratory;  
o the American Council for an Energy-Efficient Economy; 
o Johnson Controls Inc.;  
o Efficiency First, San Francisco; 

• On Thursday Dec. 13 There is a Volcker Rule Oversight hearing. 
o The House Financial Services Committee will hold a hearing entitled: “Examining 

the Impact of the Volcker Rule on Markets, Businesses, Investors and Job 
Creation, Part II.” 
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 
2013 Income Limits Released 

• Tis the season for the HUD income limits.  
• Last week, the U.S. Department of Housing and Urban Development released its fiscal 

year 2013 income limits.  
• HUD released two sets of income limits. 

o The Section 8 income limits, which it uses to determine income eligibility for 
HUD’s assisted housing programs, including public housing, Section 8, Section 
202 and Section 811, and 

o The Multifamily Tax Subsidy Projects income limits, which it uses to determine 
qualification levels and to set maximum rental rates for low-income housing tax 
credit or tax-exempt bond projects. 

• HUD releases the income limits annually and they are based on the five-year American 
Community Survey data.  

• The fiscal year 2013 rent and income limits are based on ACS data for 2006 through 
2010. 

• Earlier today, my colleagues Jim Kroger and Thomas Stagg presented a free webinar on 
the 2013 income limits. 

• We are currently working on updating the Rent & Income Calculator with the fiscal 2013 
income limits.  

• I will send a tweet, as well as an alert email, when the calculator is updated so keep an 
eye for that news.  

• If you have questions about how the 2013 limits might affect your property, I encourage 
you to contact your nearest Novogradac & Company office.  

• You can also speak with my colleague Jim Kroger about your property by calling him at 
415-356-8000. 

 
GAO Studies HERA Changes to LIHTC Program 

• Last week the Government Accountability Office released a report on the Housing and 
Economic Recovery Act’s changes to the low-income housing tax credit program. 

• As listeners likely recall, HERA made more than 20 changes to the LIHTC program, 
including 

o increasing the per capita credit allocations to states, 
o setting a temporary floor on the most common LIHTC rate, and 
o giving housing finance agencies more discretion in increasing project awards. 

• The recent report was mandated by a provision in the law that required GAO to study 
these changes, including the distribution of credit allocations both before and after 
HERA. 

• GAO’s 46-page follow-up report on the HERA changes discusses: 
o how the IRS and selected HFAs implemented these changes, 
o what HUD’s data show about the number and characteristics of projects 

completed from 2006 to 2010 and 
o stakeholders’ views on how the HERA changes affected LIHTC developments. 

• The report found that as of October, the IRS and Treasury were still working on 
implementation issues. 

• For example, HERA waived the rule that prohibited existing buildings held less than 10 
years old from being eligible for LIHTCs. 
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o The waiver applied to any building that was “substantially” assisted, financed or 
operated under certain federal or state programs. 

o However, the lack of a definition for the term “substantially” delayed acquisition 
projects and resulted in the substitution of other projects, such as new 
construction, for acquisition projects.  

o GAO’s report mentions that the LIHTC Working Group was the organization that 
requested Treasury guidance on this issue in 2009 and 2010. 

• GAO also found that LIHTC program stakeholders were unable to determine the broad 
effects of HERA, but that the certain provisions enhanced the financial viability of 
individual projects. 

o Some state officials said the ability to award more credits per project particularly 
benefited rural developments, which are generally more difficult to finance. 

• During its study of HUD’s LIHTC project database, GAO found incomplete information 
and said that the data provide limited insight into program trends. 

o The report noted that HUD has been making efforts to improve its data collection 
methods, despite resource constraints.  

o For instance, a HUD official noted that a HERA requirement for the agency to 
collect tenant-level data has made data collection more challenging because 
HUD must divide its available resources between tenant- and project-level data 
collection. 

• GAO advised HUD to evaluate and implement additional steps to improve its LIHTC 
database, a recommendation that HUD agreed with. 

• You can find a copy of the report, titled “Agencies Implemented Changes Enacted in 
2008, but Project Collection Could be Improved,” online at www.taxcredithousing.com. 
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RENEWABLE ENERGY TAX CREDIT NEWS 
 
IRS Revokes Previous Private Letter Ruling 

• In an unusual turn of events, last week the IRS issued private letter ruling 201249013, 
which revokes a previous private letter ruling – PLR 201214007. 

• The IRS had previously concluded that  
o where the taxpayer in question acquired wind energy facilities subject to facility-

specific power purchase agreements, or PPAs, no portion of its purchase price 
shall be allocated to the PPAs  

o and the purchase price of such wind energy facilities that is attributed to such 
PPAs shall be taken into account in determining the adjusted basis of the wind 
energy facilities. 

• However, since issuing this letter ruling, the IRS says it has determined that PLR 
201214007 is not in accord with the current views of the IRS.  

• As such, the new PLR says quote, “After reconsideration, we have concluded that the 
portion of the purchase price paid by taxpayer that is attributable to the PPAs is to be 
allocated to the PPAs and not to the wind energy facilities.” Close quote.  

• Renewable energy experts and insiders may not be surprised by the revocation of the 
first PLR, because the IRS policy in this regard has been somewhat unclear.  

• If you have questions about this point, I encourage you to contact my partner Stephen 
Tracy in Novogradac’s San Francisco office, or Tony Grappone in Novogradac’s Boston 
office.  

• Copies of both rulings can be found online at www.energytaxcredits.com.  
 
New Regulations for the Bureau of Indian Affairs 

• The Secretary of the Interior and the Assistant Secretary for Indian Affairs announced 
new regulations for the Bureau of Indian Affairs (BIA) regarding the approval of surface 
leases on tribal lands, of which the federal government controls 56 million acres. 

• The new rules are expected to streamline the leasing approval process on Indian land, 
spurring increased development, including renewable energy projects. 

• Previous BIA regulations established in 1961 lacked a defined procedure or deadlines 
for application review, so the new rules are meant to clarify and streamline the process. 

• Some of the new provisions include:  
o Establishing separate processes for renewable energy, residential and business 

projects instead of the previous “one-size fits all” approach; 
o Providing specific steps and deadlines for BIA review of project applications; 
o Limiting grounds on which BIA may disapprove lease documents; and 
o Requiring BIA to defer to tribal decisions on rental rates. 

• The updated rules mark a step toward supporting self-determination for Indian Nations 
and shifting more power from the BIA to the tribes. 

• The final rule can be found at www.doi.gov.  
 
  

http://www.energytaxcredits.com/
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HISTORIC TAX CREDIT NEWS 
 
New York Historic Tax Credit Bill Sent to Governor 

• After several months delay, a proposal to increase New York state tax credits for private 
sector-driven historic preservation projects has moved from the legislative chamber to 
the desk of Gov. Andrew Cuomo. 

• A bill approved this summer by the New York State Assembly and New York State 
Senate would raise the historic tax credit limit from $5 million to $12 million.  

• Governor Cuomo’s signature is needed to raise the cap and he has 10 days to sign or 
reject the bill. 

• The bill was delivered on Dec. 5, so action is needed by Dec. 15.  
• Supporters say the bill would encourage development of larger historic rehabilitation 

projects, especially in cities such as Buffalo.  
• I will provide an update in next week’s podcast, so stay tuned.  
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NEW MARKETS TAX CREDIT NEWS 
 
CDFI Fund Updates QEI Report  

• Last week, the CDFI Fund released the monthly update to its ongoing Qualified Equity 
Investment Issuance Report. 

• The report identifies the dollar amount of allocation authority that has been issued to 
investors; and the amount remaining to be issued to investors. 

• In November, approximately $129 million of QEIs were finalized.  
• The amount still available in new markets tax credit allocation authority has dropped to 

$2.6 billion as of Dec. 3, although nearly all that amount is likely already unofficially 
committed, or “soft circled.” 

• This dwindling amount of available NMTC authority underscores the need for a program 
extension.  

• If you need help finding an allocation or closing a transaction, I encourage you to contact 
one of my partners: Annette Stevenson in our Cleveland, Ohio office; Owen Gray in our 
San Francisco office; or another partner in the Novogradac office near you. 

 
Lawmakers Consider Boost for Ohio NMTC 

• Last week, lawmakers in Ohio considered a bill to boost the cap for the state new 
markets tax credit.  

• State Senators Bill Beagle and Charleta Tavares sponsored Senate Bill 327 in April  
• The measure would increase the annual limit on the amount of Ohio New Markets Tax 

Credits that may be awarded to job creators from $10 million to $50 million. 
• On Wednesday, the Ohio Senate passed Senate Bill 327 by a 31-2 vote. 
• The Dayton Business Journal reports that Sen. Beagle said Senate Bill 327 would allow 

for rapid deployment of more than $437 million of investment in Ohio’s poorest 
communities.  

o The Journal quotes Beagle as saying, quote, “Ohio’s New Markets Tax Credit 
program has the potential to create significant economic impact and job creation 
in precisely the areas of the state that need it the most.  

• The legislation now goes to Ohio House of Representatives. 
• A copy of the measure can be found online at www.newmarketscredits.com.  

 

http://www.newmarketscredits.com/

