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Michael J. Novogradac, CPA, discusses the status of tax extenders negotiations 

in Congress. Then he reviews legislation to make permanent the 9 percent tax credit 
percentage floor for the low-income housing tax credit, the National Council of State 
Housing Agencies’ updated LIHTC and Underwriting Recommended Practices, and an 
update on the status of HUD’s Rental Policy Working Group. Then, he discusses a letter 
urging House leaders to extend the New Markets Tax Credit program. He also 
summarizes remarks made by Congressman Richard Neal on the House floor in support 
of the new markets tax credit. Next, he shares an update on the Historic Boardwalk Hall 
case, and refers listeners to an interesting blog post about two baseball stadiums 
differing experiences with the historic preservation process. Finally, he discusses 
Treasury’s most recent Section 1603 guidance, a study on the impact of the production 
tax credit on the U.S. wind market, a Senate Finance Subcommittee hearing on 
renewable energy tax incentives, and a policy change at the Department of Defense that 
is expected to make it easier to develop renewable energy projects with the military.  

 
Summaries of each topic:  

1. General News (2:20 – 8:34) Pages 23 
2. Low-Income Housing Tax Credits (8:35 – 17:39) Pages 4-6  
3. New Markets Tax Credits (17:40 – 20:06) Page 7 
4. Historic Tax Credits (20:07 – 22:59) Page 8 
5. Renewable Energy Tax Credits (23:00  – 28:49) Pages 9-10 

 
Editorial material in this transcript is for informational purposes only and should 

not be construed otherwise. Advice and interpretation regarding tax credits or any other 
material covered in this transcript can only be obtained from your tax advisor.  

 
© Novogradac & Company LLP, 2011 All rights reserved. Reproduction of this 

publication in whole or in part in any form without written permission from the publisher is 
prohibited by law. For reprint information, please send an e-mail to cpas@novoco.com.   
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GENERAL NEWS 
 
Federal Spending Bill and Payroll Tax Cut Extension 

 Congress attempted to address two major legislative issues last week, with 
mixed results.  

 Lawmakers were able to reach agreement on an appropriations bill that will fund 
the majority of government agencies through the remainder of fiscal year 2012.   

 Members of the House and Senate passed a $1 trillion federal spending bill.  
 However, negotiations fell apart over the weekend on extensions for 

unemployment insurance benefits, the payroll tax cut, and the so-called “doc fix.”  
 As regular listeners will recall President Obama and congressional leaders had 

agreed in principle that the payroll tax cut should be extended for one year.  
 The House passed a one-year extension of the tax cut, but the White House 

pledged to veto that measure because it objected to a provision in the bill related 
to an oil pipeline.  

 Lawmakers also struggled to agree on how to pay for the extension.  
 On Saturday, the Senate passed a bill authorizing a two-month extension of the 

tax cut by a vote of 89-10. 
 Senate Democrats report that House Speaker John Boehner had indicated that 

he would accept the bipartisan deal, but on Sunday morning Speaker Boehner 
appeared on NBC’s “Meet the Press” and said that his GOP colleagues oppose 
the deal.  

 Speaker Boehner told reporters yesterday that he expected that the House would 
reject the Senate measure in a vote scheduled for Monday night.  

 At the time of this recording, that vote had not taken place.  
 After rejecting the Senate bill, Speaker Boehner expects the House will vote to 

conference with the Senate to resolve the differences between the House- and 
Senate-passed bills.   

 It is unclear what the next step would be, as Senate Democratic leaders have 
balked at re-opening negotiations.  

 In a statement yesterday, Majority Leader Reid said he would not re-open 
negotiations until the House passes the agreement that was negotiated by 
Republican leaders, and supported by 90 percent of the Senate. 

 
Other Tax Extenders  

 As listeners know, some Senators have advocated for the inclusion of measures 
to extend other temporary tax provisions – such as the New Markets Tax Credit 
Program – but at this time it is extremely unlikely that general business tax 
extenders will be included in the payroll tax cut bill.   

 Instead, it is expected that these tax provisions will be addressed in separate tax 
extenders legislation.  

 This legislation is usually attempted before the end of the year, but with less than 
two weeks left, it’s more likely they will be addressed in early January.  

 On Saturday, December 17, Senate Finance Committee Chairman Max Baucus 
released a statement vowing to continue working in January to find a bipartisan 
path forward for tax extenders.   

 Of note, there was a tentative list circulated of business tax extenders circulated 
over the weekend by Sen. Reid.  
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 That list can be found online at www.novoco.com in the Hot Topics section.  
 The extenders of note to listeners include:  

o The Section 1603 cash grant exchange program,  
o The new markets tax credit,  
o Qualified Zone Academy Bonds, and  
o The wind energy production tax credit 

 Also possible extenders could include 
o The 9 percent floor extension for the low-income housing tax credit,  
o The 48C tax credit  
o And 100 percent bonus depreciation 
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LOW-INCOME HOUSING TAX CREDIT NEWS 
 
New Legislation Could Preserve Critical Funding for Affordable Housing 

 Last week, a bipartisan, bicameral group of lawmakers introduced legislation to 
make permanent the 9 percent tax credit percentage floor for the low-income 
housing tax credit.  

 This provision was originally authorized by the Housing and Economic Recovery 
Act of 2008 or HERA.  

 The legislation introduced last week would also extend the same policy to 4 
percent allocated housing tax credits, but not 4 percent LIHTCs generated by 
tax-exempt bond financing. 

 The current 9 percent LIHTC floor expires for developments placed in service 
after December 30, 2013.  

 However, because properties financed with housing tax credits generally take up 
to two years to develop, many investors, syndicators, and state allocating 
agencies will need to underwrite allocations using the floating rate starting in 
2012.  

 For December 2011 that floating rate is 7.47 percent, which is 17 percent less 
than the 9 percent rate.   

 For developments that have no excess eligible basis at the 9 percent floor rate, 
this would translate into a 17 percent loss in tax credit equity!  

 On my blog at novogradac.wordpress.com I have posted a sample calculation 
that shows the effect on a housing tax credit transaction if the 9 percent credit 
floor is not renewed.  

 The House bill is H.R. 3661, and it has 8 cosponsors.  
 The Senate bill is S. 1989, and has 9 cosponsors.  
 Copies of the bills are available online at www.taxcredithousing.com.  
 Now that the legislation has been introduced the affordable housing supporters’ 

next goal is to secure as many cosponsors for the proposal as possible in the 
House and Senate.  

 The best way to do that is often to contact your federal representatives and seek 
their support for this proposal and the LIHTC in general.  

 There are several tools available to assist the affordable housing community in 
these efforts, such as the Housing Advisory Group’s advocacy toolkit and the 
resources provided by the ACTION campaign.  

 For more information go to www.rentalhousingaction.org.  
 
NCSHA Updates Recommended Practices 

 Now other housing tax credit news, the National Council of State Housing 
Agencies last week released an update to its LIHTC and Underwriting 
Recommended Practices.  

 The update was approved by NCSHA’s board of directors on December 5 and 
released on December 12.  

 The revision addresses two issues that state housing finance agencies have 
been facing lately: sources and uses of funds, and per unit costs.  

o Regarding sources and uses of funds, NCSHA recommends that HFAs 
require sponsors to certify that they have disclosed all of a development’s 
funding sources and uses and total financing. 
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o NCSHA also recommends having sponsors certify that they will disclose 
any future funding changes. 

o The rest of the document lays out policies for per unit costs.  
 NCSHA recommends that housing finance agencies develop per 

unit cost limit standards based on total development costs for 
LIHTC and tax-exempt bond units.  

 They also recommend that HFAs examine existing building and 
land costs and examine certified cost data on existing affordable 
housing developments and compare it to the actual costs of non-
luxury multifamily housing located in the same areas.  

 NCSHA says HFAs should decide if they will apply a single cost 
limit to the entire state or apply multiple limits. This would come 
into play in states where characteristics like land costs, 
construction costs or prevailing wage issues affect development 
costs.  

o Additionally, when awarding LIHTCs, NCSHA says the agencies should 
weigh the development costs against other factors, such as the state’s 
affordable housing needs and priorities. 

o NCSHA says that if an agency awards LIHTCs to a development with 
higher per unit costs, the HFA should document the justification for 
awarding credits in each case.   

o NCSHA stressed that agencies should not give preference solely to the 
lowest cost developments, but that it should thoroughly investigate 
developments with per unit costs that are above the established limits. 

 HFAs across the country have struggled with rising development costs lately and 
many states have launched cost containment committees to determine 
appropriate development costs.  

o California, for example, held three forums to study the costs associated 
with building affordable housing and is examining costs throughout the 
state.  

o In Maine, the housing finance agency, known as MaineHousing, has 
come under fire for per unit development costs, particularly for LIHTC 
development in historic mills. 

o To address the issue, MaineHousing on November 16 issued a Q&A 
about the cost to develop affordable multifamily properties in the state.  

o MaineHousing’s executive director, Dale McCormick, says that since 
2005 the average cost per unit for new construction has decreased and 
the cost of rehabbing existing housing has remained the same. In 
addition, although the per unit costs for rehabbing school or mill buildings 
is higher, the state and federal historic tax credits cover the increased 
overall costs. All this actually results in a lower cost to MaineHousing than 
new units.  

o At the time of this recording, officials in Maine were still battling it out in 
what many are calling a politically-motivated fight, but MaineHousing had 
already formed a task force to look into per unit costs. 

 Development costs are sure to continue to be a hot topic in the LIHTC world, 
particularly in this tight economy.  

 This topic will be among the many issues discussed at the 18th Annual Tax 
Credit Developers Conference on January 12-13, 2012 in Miami, Fla.  
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 There’s still time to register, so if you’re interested in attending the conference, 
please call our events desk at 415-356-7970. 

 
Rental Housing Policy Working Group Update 

 Last week HUD’s Rental Policy Working Group updated its web site to say it has 
now secured stakeholder comments on the alignment reports it published this 
summer.  

 For background on the working group and its efforts, I encourage you to 
download the September 13th Tax Credit Tuesday podcast.  

 According to the web site, the group expects to publish the final version of the 
reports shortly.  

 As soon as those final reports are available, Novogradac & Company will post 
them online at www.taxcredithousing.com.  

 
Carol Galante Nomination 

 The Senate Committee on Banking, Housing and Urban Affairs approved 
Galante’s nomination last week in a 13 to 9 vote.  

 All democratic committee members voted in favor of her nomination. They were 
joined by Sen. Bob Corker who voted in favor of Galante’s nomination.  

 However, he has indicated he might place a hold on a vote on her nomination on 
the Senate floor until the Obama administration details how it plans to deal with 
Fannie Mae and Freddie Mac.  

 Galante has served as acting commissioner of the FHA since July, and 
previously held the position of deputy assistant secretary for multifamily housing 
at the Department of Housing and Urban Development.   
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NEW MARKETS TAX CREDIT NEWS 
 
Rep. Fudge Pushes Extension of Tax Credit That Revitalizes Low-Income 
Communities 

 Last week Congresswoman Marcia Fudge, along with her colleague 
Congresswoman Marcy Kaptur, sent a letter urging Minority Leader Nancy Pelosi 
and Speaker John Boehner to include an extension of the New Markets Tax 
Credit in a year-end tax bill.   

 They were joined in the letter by Representatives Dennis Kucinich, Tim Ryan and 
Betty Sutton.  

 In their letter, the lawmakers hailed the new markets tax credit as a job creator 
and an effective tool to spur economic development and help small businesses 
grow.  

 Congresswoman Fudge noted that between 2004 and 2010, the new markets tax 
credit has generated more than $1 billion in private capital that has been invested 
in businesses based in her state of Ohio.  

 A copy of the letter has been posted online at www.newmarketscredits.com.  
 
Rep. Neal Speaks in Support of NMTC 

 Also last week, Congressman Richard Neal took to the House floor in support of 
the new markets tax credit.  

 In his remarks Congressman Neal described the positive economic impact of the 
program on a national level.   

 Congressman Neal is a lead sponsor of the New Markets Tax Credit Extension 
Act, which would extend the program for five years.  

 He noted in his remarks last week that he believes the program should be made 
permanent.  

 He also spoke about the success of the new markets tax credit in 
Massachusetts.  

 He said that more than 170 businesses in his state have received new markets 
tax credit financing.  

 Congressman Neal highlighted one property in particular, the Colonial Theater in 
Pittsfield, Massachusetts.  

 The theater had been closed for 50 years until the property was restored with the 
help of new markets tax credits.  

 We have posted a link to his complete remarks online at 
www.newmarketscredits.com.  

 
San Diego Conference  

 Join Novogradac & Company and hundreds of community development 
professionals in San Diego next month to discuss the outlook for a new markets 
tax credit extension.  

 We will gather leading community development experts at the New Markets Tax 
Credit Conference on January 26-27 in San Diego, Calif.  

 To learn more, go to www.novoco.com/events.  
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HISTORIC TAX CREDIT NEWS 
 
Taxpayer Brief Filed in Historic Boardwalk Hall Case  

 On December 15, the New Jersey Sports and Exposition Authority filed an 
appellee brief with the Third Circuit Court of Appeals in Historic Boardwalk Hall 
LLC v. Commissioner.  

 The Internal Revenue Service in April appealed a U.S. Tax Court decision to 
allow the Historic Boardwalk Hall partnership to claim federal historic 
rehabilitation tax credits.  

 In November, the appellate court granted an extension until December 15 for 
taxpayer briefs in the appeal.  

 Read more about the appeal in this month’s issue of the Novogradac Journal of 
Tax Credits. Go to www.novoco.com/journal to read Historic Tax Credit Coalition 
Founder John Leith-Tetrault’s recap of the case and what lies ahead.  

 
Blog Posting about Stadiums and HTCs 

 I’d also like to bring to listeners attention an interesting blog posting related to the 
historic tax credit.  

 Last week, on December 15, New York Times baseball blogger Ben Strauss 
posted an interesting look at two iconic ballparks and their contrasting plans 
related to historic status and historic tax credits.  

 The blog compares Boston’s Fenway Park, which is on its way to becoming a 
federal landmark, with Chicago’s Wrigley Field, which is already a designated 
local landmark.  

 Strauss reports that in Boston, the Red Sox spent approximately $285 million 
between 2002 and 2011 to refurbish and upgrade Fenway Park, which will 
celebrate its 100th anniversary next year.  

 Should its National Register listing be approved, Red Sox ownership are 
anticipating a 20 percent tax credit on the preservation work they have done. 

 However, Strauss reports that in Chicago, the Cubs contend that Wrigley Field’s 
local landmark designation is a roadblock to upgrading the stadium. 

 At issue for Cubs ownership is a City Council decision that gave landmark 
designation to certain parts Wrigley Field — such as the marquee and ivy. 

 Strauss reports that the Cubs estimate that the team loses out on $30 million 
annually because sponsors can’t display advertisements on the hand-operated 
center-field scoreboard or ivy-covered outfield walls. 

 To read more about these unique historic tax credit stories, go to 
bats.blogs.nytimes.com.  

 To find out what designation as a landmark might mean for your property, both in 
terms of potential tax credits, and what it means for future renovations, please 
contact my partner Tom Boccia in our Cleveland office, or my partner Charlie 
Rhuda in our Boston office.  
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RENEWABLE ENERGY TAX CREDIT NEWS 
 
Updated Section 1603 Guidance  

 As most listeners likely know, last week the Treasury Department updated its 
frequently asked questions regarding the beginning of construction for projects 
seeking payments through the Section 1603 program.  

 Treasury updated questions 23 and 24, which address 5 percent safe harbor and 
changes of ownership after the safe harbor is met but before projects are placed 
in service.  

 FAQ 23 appears to create a new requirement that any successors in interest, or 
transferees, be related to the taxpayer that initially acquired the property, or the 
transferor.  

 This new requirement is expected to make project finance less attractive and 
more difficult. 

 It’s important to note that renewable energy transactions involving Section 1603 
grants are complex and as such, listeners are encouraged to contact their tax 
advisor to discuss how this guidance could affect their transactions specifically.   

 If you have questions about the new guidance, please contact my partner Tony 
Grappone in our Boston office.  

 
Impact of the Production Tax Credit on the U.S. Wind Market 

 The American Wind Energy Association, also known as AWEA, released a report 
last week on the production tax credit.  

 Navigant Consulting conducted the study, called “Impact of the Production Tax 
Credit on the U.S. Wind Market.” 

 The study considered two scenarios.  
o The first was that the PTC is allowed to expire at the end of 2012. 
o The second was that the PTC is extended for four years and expires in 

2016. 
 Navigant found that if the PTC was not extended, the U.S. wind market would 

contract significantly in 2013. 
 According to Navigant:  

o Annual wind installations would be 2 gigawatts, down from more than 8 
gigawatts; 

o Total wind-supported jobs would decrease from 78,000 to 41,000; and,  
o Total wind investment would decrease from $15.6 billion to $5.5 billion.  

 On the other hand, if the Congress extended the PTC until 2016, the report 
indicates the wind market would continue to grow through 2016.  

 According to Navigant:  
o Annual wind installations would be between 8 and 10 gigawatts; 
o Total wind-supported  jobs would grow to 95,000 by 2016; and, 
o Total wind investment would grow to $16.3 billion in 2016. 

 The study certainly presents a compelling case for extending the production tax 
credit and I encourage you to send the study to your representatives and 
senators.  

 Several bills to expand or extend the production tax credit are circulating through 
the House and Senate right now. 

 You can find a copy of the report at the Renewable Energy Tax Credit Center at 
www.energytaxcredits.com. 
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Renewable Energy Industry Urges Senate Subcommittee to Extend Tax Credits  

 Renewable energy industry representatives last week urged members of the 
Senate Finance Subcommittee on Energy, Natural Resources and Infrastructure 
to extend renewable energy tax incentives that are scheduled to expire at the 
end of this year or next. 

 In a subcommittee hearing on December 14, several witnesses gave testimony 
calling for more long-term stability in government incentives because stability is 
crucial for investment. 

 Senator Jeff Bingaman, chairman of the Senate Energy and Natural Resources 
Committee, agreed with the witnesses that tax policy should be more consistent. 

 Senator Bingaman said, quote:  
o "Allowing those incentives to expire will have, in my view, a negative 

impact on the country's ability to develop alternative-energy resources. 
Manufacturers, developers and investors routinely face significant 
uncertainty surrounding federal policy." 

 Links to the testimony presented at the hearing can be found online at 
www.energytaxcredits.com.  

 
DOD Power Purchase Agreement Change 

 Two changes this year at the Department of Defense will make it easier to 
develop renewable energy projects with the military.  

 Last January, U.S. Code 2922A was enacted, which allows the Department of 
Defense to enter into power purchase agreements of up to 30 years with energy 
providers.  

 Previously, the Department of Defense was only able to enter into 10-year 
contracts with providers. The 10-year contracts were not long enough for most 
renewable energy developers and investors. 

 Additionally, Deputy Undersecretary of Defense for Installations and Environment 
Dorothy Robyn announced during a speech at the American Council on 
Renewable Energy that the Secretary of Defense had delegated the 
responsibility for approving new power purchase agreements to her. 

 This means that Undersecretary Robyn will be signing off on new renewable 
energy projects at military installations.  

 The Armed Forces Press Service reported on December 7 that Robyn also plans 
to delegate that authority to her service counterparts in the near future. 

 The Department of Defense could prove a valuable partner in renewable energy 
production in the next decade.  

 If you have questions about these policy changes at the DOD, please contact my 
partner Brad Weinberg in our Washington, D.C. metro area office.  

 


