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In this week’s Tax Credit Tuesday Podcast, Michael J. Novogradac, CPA, begins with the 

general section, where he discusses a special meeting held by the House Republican Ways and 

Means members last week, as well as what he thinks GOP leaders hope to accomplish in tax 

reform. In low-income housing tax credit news, he reviews the Federal Housing Finance 

Agency’s final rule on Fannie Mae and Freddie Mac’s duty to serve underserved markets–plus, 

what the final rule means for the low-income housing tax credit equity market. Then he talks 

briefly about guidance that a recent revenue ruling and IRS notice provided to state allocating 

agencies on low-income housing tax credits and complying with fair housing rules. In new 

markets tax credit news, he reviews the CDFI Fund’s planned update of census eligibility and 

how that affects where new markets tax credit investments can be made. Then, he shares a few 

key deadlines for the fiscal year 2017 round of the CDFI Bond Guarantee program. In the 

historic tax credit section, he discusses the Historic Tax Credit Coalition’s urgent call for 

advocacy action. He closes out with the renewable energy section, where he talks about recent 

clarification from the IRS on beginning-of-construction deadlines for the investment tax credit 

and production tax credit. 

 
 
 
 
 
Summaries of each topic:  
 

1. General News (3:48 – 9:25) Pages 2 – 3  

2. Low-Income Housing Tax Credits (9:26 – 18:16) Pages 4 – 6 

3. New Markets Tax Credits (18:17 – 21:35) Page 7  

4. Historic Tax Credits (21:36 – 22:25) Page 8 

5. Renewable Energy Tax Credits (22:26 – 24:24) Page 9 

 

Editorial material in this transcript is for informational purposes only and should not be 
construed otherwise. Advice and interpretation regarding tax credits or any other material 
covered in this transcript can only be obtained from your tax adviser.  
 
© Novogradac & Company LLP, 2016. All rights reserved. Reproduction of this publication in 
whole or in part in any form without written permission from the publisher is prohibited by law. 
For reprint information, please send an email to cpas@novoco.com. 
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GENERAL NEWS 

Tax Reform 

 In general news, and the big news from last week, the House Ways and Means 
Committee had a special recess meeting in D.C. 

 The biggest news?  

 The biggest news for most of my podcast listeners is that the Ways and Means 
Republicans voted to support the low-income housing tax credit (LIHTC) as part of tax 
reform in the next year.  

o This report is according to the National Association of Home Builders or NAHB. 
o Keep in mind, it’s not an official vote of the committee and it’s not information that 

has been made public by the committee. 

 However, having a majority of Ways and Means Republicans vote to retain the LIHTC in 
tax reform is significant news for the industry. 

 Members of the House’s chief tax-writing committee, as you know, are laying 
groundwork for overhauling the tax code for when President-elect Donald Trump takes 
office. 

o By the way, the inauguration day is only one month from today: Jan. 20. 

 House Republican leaders do have a short runway to prepare a tax bill; they’re preparing 
it based on their Better Way policy blueprint. 

 House Ways and Means Committee Chairman Kevin Brady told Fox Business last week 
that he actually plans to have a tax bill ready for Trump in his first 100 days in office. 

 Many are wondering how realistic that 100-day timeframe is for enacting tax reform. 

 After all, the last major tax code revamp was the Tax Reform Act of 1986–and that took 
over two years to accomplish. 

 In fact, some of you may have seen the Wall Street Journal article by Richard Rubin that 
I posted on Twitter last week. 

o This article looks at obstacles Republicans face in their goal of a rapid revamp of 
the tax system. 

 According to the Wall Street Journal, obstacles to tax reform include the fact that there’s 
no tax bill yet, there’s only this 35-page blueprint. 

 Also, there’s no agreement on parameters among the House, Senate and White House. 

 In fact, when Sen. Orrin Hatch, the Chairman of the Senate Finance Committee, the tax 
writing committee in the Senate, when Chairman Hatch was apprised that Chairman 
Kevin Brady of the House Ways and Means Committee in the House, had these 
aggressive goals for enacting tax reform in the House, or at least passing a tax reform 
bill in the House, Sen. Hatch’s response was, “That’s nice.” 

 It wasn’t embracing the deadlines and Sen. Hatch has suggested that a July time frame 
is probably a bit more reasonable.  

 One of the areas where there isn’t agreement between the House, Senate and 
President-elect Trump’s future administration is whether or not tax reform should be 
done all together or if it should be broken out between business, individual and 
international. 

 There’s also a role of infrastructure potentially at play.  

 Other areas that show the challenges of tax reform, at least quickly, is the Senate has 
barely discussed the House Republican blueprint. 

 Then of course, in the Senate, there’s the matter of a busy schedule. 



Summary: December 20, 2016 
 

o That schedule includes considering a Supreme Court nominee, Cabinet 
appointments, appropriations and the federal debt limit. 

 The bottom line, which I think the article does a very good job of pointing out, is tax 
reform is hard, which is one of the reasons why it only happens once in a generation. 

 Now there are a couple more things I’d like to mention about tax reform: 

 Senate Majority Leader Mitch McConnell said that he expects two budget reconciliation 
resolutions this year. 

o The first reconciliation bill would include instructions to repeal Obamacare. 
o The second budget reconciliation resolution would focus on tax reform in the 

spring. 
o As we said before, the purpose of a budget reconciliation process is so it cannot 

be filibustered in the Senate.  

 The other item worth mentioning is that President-elect Donald Trump told a group of 
mayors last week that he plans to keep tax exemptions on municipal bonds. 

o Now this may be good news for affordable housing. 
o You’re probably thinking, “why would that maybe be good news?”  
o I say maybe, because it is unclear the extent to which the reference to municipal 

bonds includes private activity bonds. 
o The reference could mean to be limited to general obligation bonds and it’s the 

private activity bond feature of municipal bonds that would be good news for 
affordable housing if it is retained. 

 In closing, as always, follow me on Twitter. 

 My username is @ Novogradac. 

 I do tweet quite regularly, and if you want to stay abreast of tax reform news that’s a 
good source. 

 And also, there is one other item I would like to mention – or items that I wanted to 
mention about the House Ways and Means special meeting last week.  

 You’re probably curious as to what was said about the HTC, NMTC or RETC. 

 Well there hasn’t been much news out of the meeting yet on those credit areas. 

 However, I will tweet out information on the other credits as more information does 
become available.  
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LOW-INCOME HOUSING TAX CREDIT NEWS 

FHFA Final Rule 

 Turning to affordable housing news, the Federal Housing Finance Agency, or FHFA, last 
week issued a final rule on Fannie Mae and Freddie Mac’s duty to serve underserved 
markets. 

 The final rule includes a provision that, subject to separate approval by FHFA in its role 
as conservator of Fannie and Freddie, that Fannie and Freddie can participate in 
providing LIHTC equity. 

 If FHFA does provide approval for LIHTC equity investments, then under the rule, they 
may receive Duty to Serve credit in rural areas as defined by the rule. 

 However they would not receive credit for LIHTC equity investments for the underserved 
markets of affordable housing preservation or manufactured housing. 

 FHFA defines rural areas for the purposes of this duty to serve rule as: 
 A census tract located outside a metropolitan statistical area, or 
 A census tract located in a metropolitan statistical area, however it has to 

also be outside urbanized areas as defined by the U.S. Department of 
Agriculture and outside areas which have a housing density of 64 units 
per square mile. 

o The final rule noted there was tremendous diversity in comments on this issue. 
o The Novogradac LIHTC Working Group did submit comments, as you know from 

prior podcasts.  
  Some of the comments that were received urged a complete ban on 

LIHTC equity investments. 
 Others focused only on the underserved markets. 
 Some letters recommended no restrictions. 

o Although it was released last week, it should be noted that the final rule was 
largely drafted before the recent LIHTC equity market disruptions became 
evident following the election results and the higher likelihood of tax reform next 
year. 

 Furthermore, Fannie and Freddie may receive favorable duty-to-serve credit for certain 
rural affordable housing activities. 

 These activities for which they would get favorable duty-to-serve credit  include LIHTC 
equity investments if they are: 

o Located in high-needs rural regions, such as: 
 Middle Appalachia, 
 The Lower Mississippi Delta, 
 Colonias on the U.S.-Mexico border, and 
 Rural census tracts in certain persistent poverty counties. 

o Fannie and Freddie may also receive favorable duty-to-serve credit for serving 
high-needs rural populations. 

o These populations would include: 
 Members of a federally recognized Native American tribe located in a 

Native America area, or  
 Agricultural areas. 

 The final rule also encourages Fannie and Freddie to service loans to LIHTC properties. 
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 The duty-to-serve provisions, you may recall, came out of the Housing and Economic 
Recovery Act of 2008. 

 This bill required that Fannie and Freddie increase affordable housing activities to 
address three specific underserved markets. 

 Hence my references earlier to these three markets. They are: 
o affordable housing preservation 
o manufactured housing and  
o rural housing. 
o Fannie and Freddie are required to provide leadership to facilitate a secondary 

mortgage market in those areas, and specifically for moderate-, low- and very-
low-income families. 

 One option, as I’ve said, is to participate in providing LIHTC equity in rural markets. 
o You may also recall from prior podcasts that Fannie and Freddie have officially 

been absent from the LIHTC equity market since 2008, when they went into 
conservatorship. 

 However, as early as 2007, Fannie and Freddie stopped making new 
investments when they became subject to the corporate alternative 
minimum tax which prevented them from claiming the LIHTC. 

 Ironically, they stopped making new investments before the Housing and 
Economic Recovery Act of 2008 was passed, which allows investors to 
claim LIHTC investments against – or the credits from the investments 
against – the alternative minimum tax liability. 

 That of course is for properties placed in service after Dec. 31, 2007. 

 Let’s get back to the final rule. 

 The final rule does allow Fannie and Freddie to provide LIHTC equity in rural and non-
rural areas, if they get additional approval from FHFA which has not yet been received. 

 However, they will only get duty-to-serve credit for those investments in rural areas. 

 The final rule also encourages Fannie and Freddie to service debt in HUD’s Choice 
Neighborhoods Initiative, HUD’s Rental Assistance Demonstration program and other 
statutorily enumerated HUD and USDA housing programs, as well as, I had mentioned 
earlier, servicing debt on LIHTC properties. 

 So what’s the next step? 

 The next step is for Fannie and Freddie to submit a three-year plan on how the agencies 
will serve the underserved markets. 

o Those plans as you’d expect will be made available to the public, which will have 
time to comment on them. 

o So when will the plans become effective? 
o The plans will be effective January 2018.  
o That’s just short of 13 months from now. 
o It’s going to be interesting to see how much they plan to participate in the LIHTC 

equity markets, as well as servicing debt in the debt markets. 

 If you’re interested in reading the final rule, you can see it at www.taxcredithousing.com. 

 If you have additional questions about the final rule, reach out to Peter Lawrence in our 
Washington, D.C. office. 

 
 
 

http://www.taxcredithousing.com/
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IRS Fair Housing Guidance 

 In other affordable housing news, the IRS issued some important clarifying guidance last 
week on how LIHTC allocating agencies should comply with Internal Revenue Code 
Section 42 and fair housing rules. 

o You can find the guidance in Revenue Ruling 2016-29 and IRS Notice 2016-77. 

 The revenue ruling says that the Internal Revenue Code doesn’t require, it doesn’t even 
encourage, allocating agencies to require local approvals before they approve a 
development’s allocation. 

o The ruling came in response to a question of whether such approval is required 
or encouraged. 

o The revenue ruling was clear–neither is necessary or encouraged. 
o The Code gives local jurisdictions the opportunity to comment on proposals to 

allocate housing credits in their area, but it does not give local authorities veto 
power, according to the ruling. 

o The ruling goes on to explain how the opportunity to comment does not alter the 
long-standing mandates under fair housing law. 

 This ruling means allocating agencies can no longer cite the Tax Code as a reason for 
having certain local approval policies. 

o However the ruling alone does not mean such policies have to change. 

 Meanwhile, the notice from the IRS said that LIHTC developments should receive 
preference for contributing to a community revitalization plan but, and this is the 
clarifying point of the notice, only if that revitalization plan includes other components. 

o The Code requires state qualified allocation plans to give preference to 
developments that, “contribute to a concerted community revitalization plan.” 

o The notice clarifies that there must be other elements in that plan aside from the 
LIHTC development itself 

o Analysis conducted by Novogradac earlier this year found that qualified 
allocations plans contain a wide variety of other policies around revitalization 
plans. 

 The notice does not provide further guidance as to what a concerted community 
revitalization plan is, but it does say that the Department of the Treasury and the IRS are 
considering providing such guidance. 

o The IRS has requested comments on the topic by Feb. 10. 
o We’ll keep you updated on if and when the IRS does provide that guidance. 

 You can review Revenue Ruling 2016-29 and Notice 2016-77 at 
www.taxcredithousing.com. 

 And if you have additional questions, please reach out to Mark Shelburne in our North 
Carolina office.  

  

http://www.taxcredithousing.com/
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NEW MARKETS TAX CREDIT NEWS 

CDFI Fund Census Update 

 In community development news, the CDFI Fund will be updating its new markets tax 
credit (NMTC) census eligibility data in the next year. 

 That’s what Greg Bishack, the CDFI Fund’s program manager, said during the New 
Markets Tax Credit Coalition conference last week. 

o Greg said that he expects that the CDFI Fund will have the update out by August 
2017. 

 This update will revise census tract eligibility using information from the latest five-year 
American Community Survey by the Census Bureau. 

o This latest survey includes data from 2011 through 2015. 

 The CDFI Fund will also use the latest Office of Management and Budget designations 
of metropolitan and non-metropolitan areas. 

o Those were set in July 2015. 
o Greg said he expects a reduction in the number of nonmetropolitan counties. 

 For those in the NMTC community, it’s important to know these changes are coming, 
because these changes will affect where CDEs can make NMTC investments. 

o My partner, Brad Elphick reminds us that the CDFI Fund will almost certainly 
have a transition period for the census eligibility information, like it did last time. 

o In 2012, you may recall, the CDFI Fund allowed community development entities 
that received NMTC allocation authority through the round announced in 
February 2012 to use 2000 census data. 

o It then followed that with a transition period, during which the CDEs could choose 
between census data. 

o The deadline to use the new data was set well ahead of time. 
o So Brad and I expect a similar transition period this time. 

 We’ll keep you updated as we hear more. 

 And if you have any particular questions about your NMTC development or allocation, I 
encourage you to reach out to Brad Elphick in our Atlanta metro office. 

 Also there’s some other news about the timing of the next round of the NMTC allocation 
process. 

 We expect the application to be out in the 1st quarter of 2017, with a goal by the CDFI 
Fund of announcing awards by end of calendar year 2017.  

 
CDFI Bond Guarantee Program 

 In other CDFI Fund news, last week the CDIF Fund opened the application period for the 
CDFI Bond Guarantee program. 

 There are a few key deadlines you want to keep in mind: 
o First, the certification applications are due by March 3, 2017. 
o Qualified issuer applications are also due March 3, 2017. 
o Then, the guarantee applications must be submitted by March 17, 2017. 

 If you have any questions for the CDFI Fund about the current application period, the 
last day to submit questions is March 10. 

 We do have the details on our website, www.newmarketscredits.com, and more 
importantly, if you have questions that you want some assistance with, please reach out 
to Diana Letsinger in our Long Beach, Calif., office. 

http://www.newmarketscredits.com/
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HISTORIC TAX CREDIT NEWS 

Historic Tax Credit Coalition Advocacy 

 In historic tax credit (HTC) news, the Historic Tax Credit Coalition last week urged its 
members and others to contact their congressional representatives to support retaining 
the HTC as part of a reformed tax code. 

 The coalition’s chairman of the board, John Leith-Tetrault, noted that if the HTC is not 
part of a tax reform bill or if there’s simply a delay of tax reform action until late in 2017, 
the accompanying uncertainty could hurt the HTC market. 

 He also noted that the timing of transactions in pre-development could be affected as 
well. 

 The Historic Tax Credit Coalition does offer advocacy guides and resources on its 
website. 

 Simply go to www.historiccredit.com to learn more. 

  

http://www.historiccredit.com/


Summary: December 20, 2016 
 

RENEWABLE ENERGY TAX CREDIT NEWS 

ITC, PTC Safe Harbor Guidance 

 In renewable energy tax credit (RETC) news, the IRS issued a notice last week that 
clarifies beginning-of-construction guidance that investment tax credit (ITC) and 
production tax credit (PTC) properties must meet to qualify for the continuity safe harbor. 

 The notice specifies that a taxpayer can satisfy that safe harbor by placing a facility in 
service by the later of two option dates: 

o The first option is no later than four calendar years after the calendar year during 
which construction began. 

o The second option is a little bit simpler, by Dec. 31, 2018. 

 There had been some confusion over the safe harbor because the IRS issued other 
notices before the last year’s passage of the PATH Act, which extended and phased 
down the ITC and PTC. 

o The IRS since then received requests for further clarification from taxpayers, and 
as a result, it issued this notice. 

 Last week’s guidance also prohibits combining methods to satisfy the beginning of 
construction requirement for the purposes of the continuity safe harbor. 

 Finally, the IRS clarified what property costs can be included to satisfy the 80-20 rule 
that’s part of the 5 percent safe harbor test for retrofitted facilities. 

o New construction is only eligible to satisfy the 5 percent safe harbor, not the cost 
of used property, even if the used property is under the 20 percent threshold. 

 Hopefully this guidance will give renewable energy developers clarity on what they need 
to do to remain eligible for tax credits. 

 The document was IRS Notice 2017-04 and it’s available at www.energytaxcredits.com. 

 Contact Nat Eng in our San Francisco office if you have questions about how this 
applies to your ITC or PTC property. 

 

http://www.energytaxcredits.com/

