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Under Federal Rule of Appellate Procedure 29, the Southeastern Legal 

Foundation (SLF) moves for leave to file the accompanying brief amicus curiae in support 

of Appellees.  

1. Founded in 1976, SLF is a national nonprofit, public interest law firm and policy 

center that advocates for constitutional individual liberties, limited government, and 

free enterprise in the courts of law and public opinion. In particular, SLF advocates to 

protect individual rights and the framework set forth to protect such rights in the 

Constitution. This aspect of SLF’s advocacy is reflected in its regular representation of 

those challenging overreaching governmental and other actions in violation of the 

constitutional framework. 

This case directly implicates SLF’s mission because it involves a party’s attempt 

to use the courts to destroy contract and property rights in pursuit of alleged policy 

goals. SLF has participated as amicus curiae in many previous cases that sought to protect 

property rights and economic liberty. See, e.g., Cedar Point Nursery v. Hassid, 141 S.Ct. 

2063 (2021); Knick v. Twp. of Scott, 139 S.Ct. 2162 (2019); Army Corps of Eng’rs v. Hawkes 

Co., 136 S.Ct. 1807 (2016); Suitum v. Tahoe Reg’l Plan. Agency, 520 U.S. 725 (1997); Dolan 

v. City of Tigard, 512 U.S. 374 (1994); and Lucas v. South Carolina Coastal Council, 505 U.S. 

1003 (1992).  

2. SLF seeks to submit the accompanying brief to provide broader context about 

the issues in this case and to underscore the severe harms to property and contract 

rights that would result from a ruling in Appellant’s favor. In particular, SLF’s brief 
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explains:  (1) that this case is part of a broader movement by federal and state officials 

and private plaintiffs to strip LIHTC investors of their valuable property and contract 

rights; (2) that the ostensible policy concerns raised by Appellant and its amici provide 

no basis to rewrite clear contractual or statutory text; and (3) that there are powerful 

countervailing policy interests that support Appellees, e.g., the need to avoid chilling 

affordable housing investment at a time of severe housing shortages, and the harms 

that would result to the market if one party to a partnership were able to rewrite its 

contracts years after the fact. In short, SLF explains why this Court should not allow 

the massive reallocation of property and contract rights sought by Appellant. Given 

SLF’s significant expertise on matters of property rights and economic freedom, it is 

well-situated to assist the Court in its resolution of this case. 

3. SLF’s participation as amicus curiae is especially warranted because three amicus 

briefs were filed in support of Appellant. SLF’s brief directly responds to several of the 

arguments raised by Appellant’s amici. 

4. This brief is being timely filed within 7 days of the filing of Appellees’ brief. 

5. No party’s counsel authored this brief in whole or in part. No party’s, party’s 

counsel, or any person other than amicus, its members, or its counsel contributed money 

that was intended to fund the preparation and submission of this brief. 

6. SLF has notified all counsel of record of its intent to file this brief. Appellees 

have consented to the filing of this brief. Appellant stated that it does not consent to 
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the filing of this brief. SLF does not know whether Appellant intends to file a response 

to this motion.  

*       *       *     

For the aforementioned reasons, amicus respectfully request that the Court grant 

its motion for leave to file the attached amicus curiae brief supporting Appellees.  

 

Dated: July 14, 2021    /s/ Jeffrey M. Harris 

Jeffrey M. Harris 
Tiffany H. Bates 
Consovoy McCarthy PLLC 
1600 Wilson Blvd., Suite 700 
Arlington, VA 22209 
(703) 243-9423 
jeff@consovoymccarthy.com 

 
Counsel for Amicus Curiae 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 14, 2021, I electronically filed the foregoing with the 

Clerk of the United States Court of Appeals for the Second Circuit via the Court’s 
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CM/ECF users. 

By:  /s/ Jeffrey M. Harris     .    
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Dated: July 14, 2021    /s/ Jeffrey M. Harris  
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INTEREST OF AMICUS CURIAE1 
Southeastern Legal Foundation (SLF), founded in 1976, is a national nonprofit, 

public interest law firm and policy center that advocates for constitutional individual 

liberties, limited government, and free enterprise in the courts of law and public 

opinion. In particular, SLF advocates to protect individual rights and the framework set 

forth to protect such rights in the Constitution. This aspect of SLF’s advocacy is 

reflected in its regular representation of those challenging overreaching governmental 

and other actions in violation of the constitutional framework. 

This case directly implicates SLF’s mission because it involves a party’s attempt 

to use the courts to destroy contract and property rights in pursuit of alleged policy 

goals. SLF has participated as amicus curiae in many previous cases that sought to protect 

property rights and economic liberty. See, e.g., Cedar Point Nursery v. Hassid, 141 S.Ct. 

2063 (2021); Knick v. Twp. of Scott, 139 S.Ct. 2162 (2019); Army Corps of Eng’rs v. Hawkes 

Co., 136 S.Ct. 1807 (2016); Suitum v. Tahoe Reg’l Plan. Agency, 520 U.S. 725 (1997); Dolan 

v. City of Tigard, 512 U.S. 374 (1994); and Lucas v. South Carolina Coastal Council, 505 U.S. 

1003 (1992). 

 

 

 

 
1 No party’s counsel authored this brief in whole or in part; and no party, party’s 

counsel, or person other than amicus, its members, or its counsel contributed money to 
fund the brief’s preparation or submission. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 
This case involves an attempted usurpation of property rights in pursuit of 

alleged policy goals. The legal issue here is straightforward: can Appellant exercise its 

contractual right of first refusal as though it were effectively a unilateral purchase option. As 

the district court correctly recognized, the answer is no. “Right of first refusal” and 

“option” have longstanding, well-defined meanings at common law; are distinct types 

of property rights; and have very different conditions on their exercise. See Appellees’ 

Br. 21-35. The district court correctly rejected Appellant’s attempt to exercise its right 

of first refusal as though it were an option. 

Amicus submits this brief to provide broader context about this issue and 

underscore the severe harms to property and contract rights that would result from a 

ruling in Appellant’s favor. 

First, this case is part of a broader movement in which housing organizations—

often aided by friendly government officials—have sought to strip Low-Income 

Housing Tax Credit (“LIHTC”) investors of their valuable property and contract rights 

in support of ostensible policy goals. To date, those efforts have been mostly 

unsuccessful. Congress has declined to enact federal legislation that would 

unconstitutionally strip investors of their rights. States that sought to punish investors 

who defend their contract rights in court have faced litigation and been forced to 

backtrack. And attempts by housing groups to rewrite their partnership agreements in 

the courts have been largely rejected. Appellant’s claims here should meet the same fate. 

Case 20-4223, Document 112, 07/14/2021, 3137904, Page14 of 38



 3 

This Court should not allow Appellant to achieve a massive reallocation of property 

rights through the guise of contract interpretation. 

Second, in urging this Court to transform a right of first refusal into a unilateral 

purchase option, Appellant and its amici rely heavily on policy concerns. But those 

arguments are badly misplaced. Especially where—as here—a contract is negotiated by 

sophisticated, counseled parties, New York courts have repeatedly rejected attempts to 

load the dice in favor of one party or the other based on policy concerns. And, even to 

the extent federal law is relevant to this case at all, the Supreme Court has repudiated 

any rules that would allow the federal courts to interpret statutory text in certain ways 

in order to advance policy objectives or statutory “purposes.” Both the partnership 

agreement and the relevant federal statute unambiguously refer to a right of first refusal—

a type of right that must be construed consistent with its longstanding, well-defined 

meaning at common law.  

Third, the policy interests at stake here are by no means as one-sided as Appellant 

and its amici suggest. To the contrary, there are compelling policy concerns and 

constitutional values that strongly support Appellees. A ruling in favor of Appellant 

would effectively allow housing organizations across the country to seize for themselves 

any and all appreciated value in LIHTC developments, even though the investors typically 

hold 99% or more of the equity. Meanwhile, investors would be left holding the bag on 

those properties that have no appreciated value (of which there are many). The severe 

anti-investor rule sought by Appellant would inevitably chill investment in LIHTC 
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projects and raise the cost of capital for future projects—exactly the opposite of the 

policies that are needed at a time of scarce affordable housing and soaring prices.  

Indeed, a reallocation of property rights in this manner would directly implicate 

the concerns at the core of the Takings Clause and Due Process Clause by retroactively 

reallocating the economic value of a complex commercial arrangement years after the 

fact. The massive private investments that are needed to address the shortage of 

affordable housing in the U.S. depend on secure and enforceable property rights, and 

this Court should reject Appellant’s efforts to rewrite its partnership agreement years 

after the fact merely because Appellant no longer likes the terms of the deal. 

BACKGROUND 
The U.S. has long suffered from a significant shortage of affordable housing. 

Some recent studies found that there are only 35 affordable rental units available for 

every 100 extremely low-income households. See National Low Income Housing 

Coalition, The Gap: A Shortage of Affordable Homes at 2 (Mar. 2017), available at 

bit.ly/2JzNi87. 

The federal government has adopted multiple programs to address these 

important issues. Chief among them is the Low-Income Housing Tax Credit, codified 

in Section 42 of the 1986 Tax Reform Act. 26 U.S.C. § 42. The LIHTC provides tax 

credits to incentivize private acquisition, development, and rehabilitation of affordable 

rental housing for low-income households. This program costs the federal government 

approximately $10.9 billion per year in foregone tax revenue, which makes it by far the 
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largest federal program to address affordable housing. Mark P. Keightley, An Introduction 

to the Low-Income Housing Tax Credit, Cong. Research. Serv., RS22389 at 1 (Jan. 26, 2021), 

available at bit.ly/36xbOCq. The LIHTC program has helped to create or maintain over 

2.4 million homes in 35,000 separate properties since its enactment in 1986. See HUD, 

What Happens to Low-Income Housing Tax Credit Properties at Year 15 and Beyond? at 1-2 

(Aug. 2012), available at bit.ly/2XnPhG6. Without the LIHTC, many affordable housing 

projects would not be economically feasible. 

To implement the LIHTC program, Congress allocates the available tax credits 

to the states based on their population, and the states then award the credits to various 

projects through a competitive process. To qualify for a credit, a project sponsor must 

agree to set aside at least 40% of the units for renters earning no more than 60% of the 

area’s median income or at least 20% of the units for renters earning 50% or less of the 

area’s median income. Id.; see also 26 U.S.C. § 42(g). These units are also subject to rent 

restrictions under which the maximum permissible gross rent must be less than 30% of 

the renter’s imputed income based on the area’s median income. See Office of the 

Comptroller of the Currency, Low-Income Housing Tax Credits: Affordable Housing Investment 

Opportunities for Banks at 2 (Mar. 2014), available at bit.ly/2JePlza. 

LIHTC-financed projects are typically structured as limited partnerships between 

the sponsor/developer of the project—which is often a nonprofit organization that 

focuses on low-income housing—and an investor or group of investors. Id. at 3-4. The 

developer serves as the general partner and exercises management authority over the 
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project but typically retains only a nominal equity stake (1% or less). Id. The investors, 

by contrast, are limited partners who make a direct capital investment in the project in 

exchange for 99% or more of the project’s equity. Id. This structure allows the investors 

to claim the vast majority of the LIHTC tax credits, since they have provided nearly all 

of the equity; the tax credits are also useless to a nonprofit entity that pays no federal 

income tax. The LIHTC tax credits may be claimed over a 10-year period, beginning 

when the project is placed into service. See 26 U.S.C. § 42(f). But the affordability 

limitations and rent caps must remain in place for at least a 15-year compliance period 

plus another 15-year “extended use period.” See Appellees’ Br. 4. 

Although the LIHTC tax credits are the primary reason why investors participate 

in affordable housing projects, they are by no means the only reason. In addition to the 

tax credits, a limited partner investor may also receive—depending on the project—tax 

losses from depreciation deductions, cash flow from operations and management fees, 

as well as residual value upon sale if the project appreciates. Indeed, it is critical for the 

limited partner investor to have upside potential in any appreciation as well as downside risk 

if the project fails. If the investor does not have upside potential and downside risk, it 

may be treated as a mere lender rather than an owner of the project and would thus be 

ineligible to claim any tax credits that are tied to ownership of the property. See, e.g., 

Historic Boardwalk Hall, LLC v. C.I.R., 694 F.3d 425, 454-55 (3d Cir. 2012). 

The partnership agreements between general partners and limited partners 

typically include one or more avenues through which ownership of a project can be 
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transferred from the limited partners to the general partner after year 15. Some 

partnership agreements include a purchase option—i.e., a “contract by which the owner of 

property agrees with another that the latter shall have the right to buy the owner’s 

property at a fixed price, within a certain time, and on agreed terms and conditions.” 

Tachdjian v. Phillips, 568 S.E. 2d 64, 66 (Ga. Ct. App. 2002). A purchase option in a 

LIHTC agreement will typically allow the nonprofit general partner to unilaterally 

purchase the property at market price within a set period of time after the end of the 

15-year compliance period. 

Many LIHTC partnership agreements also grant the nonprofit general partner a 

separate right of first refusal (ROFR). Section 42(i)(7)(A) allows a project to maintain its 

eligibility for federal tax credits even if a “qualified nonprofit organization” (or other 

qualified entities not pertinent here) holds a “right of 1st refusal” to purchase the 

property at the end of the compliance period for a price equal to outstanding debt plus 

taxes. See 26 U.S.C. § 42(i)(7). This debt-plus-taxes price is typically but not always far 

below the market value of the property. 

In order to exercise a ROFR at this below-market price, however, the holder 

must meet several well-established conditions. See Jeffrey Harris, An Unconstitutional 

Attempt to Address Affordable Housing, 20 Fed. Soc. Rev. 168, 170-71 (2019) (summarizing 

case law regarding ROFRs), available at bit.ly/3hoAmEa. Most notably, a ROFR is 

triggered only by a bona fide third-party offer that the owners are willing to accept. Id. at 170. And, 

critically, a ROFR—unlike a unilateral purchase option—can never be invoked to force 
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a sale of the property over the objection of the owners; it is instead a purely defensive 

mechanism that is triggered only when the owner receives a third-party offer that it is 

willing to accept. Id. at 170-71. 

That brings us to cases like this one, which involve disputes over ownership once 

all of the LIHTC tax credits have been claimed. If a property has not appreciated after 

15 years or is in a state of disrepair, the investors may be willing to voluntarily convey 

it to the nonprofit general partner for the debt-plus-taxes price, or the nonprofit may 

decline to take it. But many properties in growing or desirable areas have appreciated 

significantly over the 15-year period. In those circumstances, some nonprofits such as 

Appellant have sought to buy out their investors for the below-market debt-plus-taxes 

price even though the conditions for exercising a ROFR have not been met. Here, for example, it 

is undisputed that Appellant did not even try to obtain a bona-fide third-party offer to 

buy the property and that the partnership never expressed an intent to accept such an 

offer or a willingness to sell. Appellant nonetheless claims the right to exercise its 

ROFR, buy out its investors at a below-market price, and claim for itself all of the 

appreciation in the project since its inception. 

ARGUMENT 
I. This case is part of a broader effort to unlawfully and unconstitutionally 

strip LIHTC investors of their valuable property and contract rights in 
pursuit of putative policy concerns. 

Appellant’s claims readily fail on the merits for the reasons set forth by the 

district court and Appellees. But this case is unfortunately not an outlier. Across the 
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country, housing organizations—often supported by friendly state and federal 

officials—have engaged in a multi-front campaign to strip investors of their valuable 

property and contract rights in order to achieve their desired policy goals. To date, those 

efforts have been largely unsuccessful, and this Court should not allow Appellant to 

achieve the same unlawful and unconstitutional outcomes through the judiciary via a 

strained and implausible interpretation of clear contractual text. 

 As Appellees note, there have been several failed legislative attempts to achieve 

the same result that Appellant is seeking in this case. Appellees’ Br. 47-48. Most notably, 

a 2019 federal bill attempted to use a legislative “clarification” to transform rights of 

first refusal into unilateral purchase options, even for already-finalized LIHTC 

partnership agreements. See Affordable Housing Credit Improvement Act of 2019 (S. 

1703). This legislation would have been flagrantly unconstitutional, as it would have 

retroactively stripped investors of their valuable property and contract rights in 

violation of both the Takings Clause and Due Process Clause. See Harris, supra, at 174-

79 (discussing multiple constitutional flaws of this legislation). To date, Congress has 

not passed this legislation—yet Appellant now urges this Court to reach the same 

outcome through a strained and atextual interpretation of the relevant partnership 

agreement. 

There have also been state-level efforts to punish investors who assert their 

property and contract rights under LIHTC partnership agreements. In 2019, the 

Washington State Housing Finance Commission adopted a rule that would have 
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permanently barred from the state’s LIHTC program any investor who “engaged in 

litigation concerning a sponsor’s ownership interest.” See Washington State Housing 

Finance Commission, Tax Credit Compliance Procedures Manual, Ch. 9 Property Transfers 

at 3-4 (Dec. 2019). That is, Washington would have blacklisted any investor that 

asserted its rights in litigation or was named a defendant in litigation, regardless of the legal 

merits of its claims, thus creating a mechanism for eliminating certain key players in the 

market just by virtue of being named as a defendant. 

This policy, too, was flagrantly unconstitutional because it punished investors for 

their use of the courts, in violation of the First Amendment. After being sued by 

investors in federal court, see Complaint, AMTAX Holdings 260 v. Wash. State Hous. Fin. 

Comm’n, No. 2:20-cv-1698 (W.D. Wash. Nov. 17, 2020), Washington attempted to 

abandon its facially unconstitutional policy while retaining discretion to punish 

investors who purportedly do not act in “furtherance” of the “goals” of the LIHTC 

program, see First Amended Complaint (Apr. 16, 2021). This litigation remains ongoing. 

Finally, other housing organizations have also asked the judiciary to transform 

their contractual rights of first refusal into unilateral purchase options. But those efforts, 

too, have been largely unsuccessful. A housing organization in Washington State argued 

in federal court that “even though the words ‘right of first refusal’ are contained in [the 

relevant provision of the partnership agreements], this is not a common law right of 

first refusal, but really permits [the organization] to have an option to buy at the 

statutory minimum price” thereby creating a “special ROFR” under 42(i)(7). See Senior 
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Hous. Assistance Grp. v. AMTAX Holdings 260, LLC, No. C17-115 RSM, 2019 WL 

687837, at *5-*6 (W.D. Wash. Feb. 19, 2019). In a February 2019 decision, Judge 

Ricardo Martinez of the U.S. District Court for the Western District of Washington 

unequivocally rejected that argument, explaining that “[i]t is hard to imagine how the 

parties to these contracts could have inadvertently intended [a right of first refusal] to 

provide the equivalent of an option right.” Id. at *6. The court later held after a four-

day bench trial that—under longstanding principles of the common law—a right of 

first refusal could be exercised only after the property owner received a bona fide third-

party purchase offer that the partnership was willing to accept. See Senior Hous. Assistance 

Grp. v. AMTAX Holdings 260, LLC, No. C17-115 RSM, 2019 WL 1417299 (W.D. Wash. 

Mar. 29, 2019). 

*      *      * 

In sum, federal legislative attempts to convert rights of first refusal into unilateral 

purchase options have been unsuccessful; states have backtracked after being sued over 

their unconstitutional efforts to punish investors who defend their property rights in 

court; and the federal courts have been unreceptive to claims by housing organizations 

that their rights of first refusal are, in fact, unilateral purchase options. This Court 

should reject Appellant’s latest iteration of the repeatedly discredited claim that a right 

of first refusal in a LIHTC partnership agreement may be exercised as though it were a 

unilateral purchase option. 
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II. Alleged policy concerns provide no basis to disregard clear and 
unambiguous contractual or statutory language. 

Appellant and its amici argue at length that policy concerns compel a ruling in 

their favor. See New York Br. 13-22 (arguing that a ruling for Appellees would 

purportedly “undermine the incentive structure” of the LIHTC program); N.Y. 

Affordable Housing Nonprofits Br. 6-7, 17 (arguing that “Congress wanted LIHTC 

properties to end up in the hands of nonprofits”); id. at 19 (arguing that tax credits alone 

are “sufficiently compensatory” to investors); National Equity Fund Br. 29-33 (claiming 

that below-market transfers to the nonprofits “support Congress’s intent of making 

housing affordable”). But those arguments are manifestly misplaced as a question of 

either contractual or statutory interpretation. 

A. Appellant and its amici disregard fundamental principles of contract 

interpretation that are fatal to their position. LIHTC partnership agreements are 

complex arrangements that involve millions of dollars of financing across decades-long 

time horizons. And the nonprofit housing organizations that enter into such contracts 

are sophisticated, repeat players who are represented by experienced and sophisticated 

counsel with deep expertise in the industry. Under these circumstances, it would be 

absurd to put a thumb on the scale in favor of one party over another based on policy 

concerns. 

It is a fundamental principle of contract interpretation that “when parties set 

down their agreement in a clear, complete document, the writing should as a rule be 

Case 20-4223, Document 112, 07/14/2021, 3137904, Page24 of 38



 13 

enforced according to its terms.” Ashwood Cap., Inc. v. OTG Mgt. Inc., 948 N.Y.S. 2d 292, 

297 (N.Y. App. Div. 2012). “Particularly ‘in the context of real property transactions, 

where commercial certainty is a paramount concern, and where … the instrument was 

negotiated between sophisticated, counseled business people negotiating at arm’s length 

… courts should be extremely reluctant to interpret an agreement as impliedly stating 

something which the parties have neglected to specifically include.’” Camperlino v. 

Bargabos, 946 N.Y.S. 2d 814 (N.Y. App. Div. 2012). In interpreting a contract between 

sophisticated commercial entities, any effort to skew the contractual language in favor 

of one party or the other would, “‘in effect, create a new contract with rights, liabilities 

and duties to which the parties had not assented.’” Cypress Semiconductor Corp. v. SVTC 

Techs., LLC, 2012 WL 2989169 (Del. Super. 2012).  

Rather than honoring the terms of their partnership agreement negotiated by 

sophisticated, counseled parties, Appellant and its amici ask this Court to rewrite the 

terms of this agreement in order to strip out valuable contractual protections and give 

Appellant a windfall at the expense of its investors. This Court should reject the 

invitation. The agreement at issue here must be interpreted in light of its plain text and 

the longstanding, settled meaning of a “right of first refusal”—not based on Appellant’s 

and amici’s views of good policy. 

B. Appellant and its amici further invoke the putative “purposes” of the 

federal LIHTC program. Remarkably, some of the amici even urge this Court to apply 

a canon of construction under which any ambiguities in federal law are construed to 
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ensure “eventual nonprofit ownership of LIHTC properties.” N.Y. Affordable 

Housing Nonprofits Br. 17. That is, amici urge an unprecedented rule under which the 

relevant laws must be interpreted in their favor. Even to the extent the federal LIHTC 

statutes are relevant to the disposition of this case at all, but see Appellees’ Br. 21-26, the 

arguments advanced by Appellant and its amici fail. 

At the outset, there is no ambiguity in the relevant federal laws because the 

federal safe harbor in Section 42(i)(7) is clear and unambiguous:  a LIHTC partnership 

will not lose its eligibility for federal tax benefits on account of a qualified nonprofit 

being given a “right of 1st refusal … to purchase the property after the close of the 

compliance period” at the specified debt-plus-taxes price. 26 U.S.C. § 42(i)(7)(A). 

As the Supreme Court has repeatedly held, “[i]t is a settled principle of 

interpretation that, absent other indication, ‘Congress intends to incorporate the well-

settled meaning of the common-law terms it uses.’” Sekhar v. United States, 570 U.S. 729, 

732 (2013). That is, “where Congress borrows terms of art in which are accumulated 

the legal tradition and meaning of centuries of practice, it presumably knows and adopts 

the cluster of ideas that were attached to each borrowed word in the body of learning 

from which it was taken and the meaning its use will convey to the judicial mind unless 

otherwise instructed.” Morissette v. United States, 342 U.S. 246, 263 (1952). In such cases, 

the “absence of contrary direction” from Congress “may be taken as satisfaction with 

widely accepted definitions, not as a departure from them.” Id. Because “right of first 

refusal” is a legal term of art with a well-established meaning at common law, see 
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Appellees’ Br. 21-35; Harris, supra, at 170-71, Section 42(i)(7) must be interpreted in 

light of this settled understanding about the meaning of a right of first refusal.2 

In the face of this clear and unambiguous text and history, Appellant and its amici 

repeatedly invoke the purported “purposes” of the federal LIHTC program and urge 

the Court to construe the LIHTC statute in favor of nonprofit ownership. But those 

policy-based arguments are just a variation of the now-discredited proposition that a 

statute should be “liberally construed to achieve its purposes.” Dir., Office of Workers 

Comp. Programs v. Newport News Shipbuilding, 514 U.S. 122, 135 (1995). The Supreme 

Court has unanimously described that remedial-construction canon as “that last 

redoubt of losing causes.” Id. Under the proper approach to statutory interpretation, 

courts “have no right to play favorites” between the two sides to a dispute and may not 

“add features [to a statute] that will achieve the statutory ‘purposes’ more effectively.” 

Id. at 136. 

Relatedly, the Supreme Court has emphasized that “it is quite mistaken to 

assume … that ‘whatever’ might appear to ‘further[] the statute’s primary objective must 

be the law.’” Henson v. Santander Consumer USA Inc., 137 S. Ct. 1718, 1725 (2017). For 

 
2 The history of Section 42(i)(7) also eliminates any doubt that Congress made a 

reasoned and intentional decision to authorize a right of first refusal while expressly 
rejecting proposals to authorize a unilateral purchase option. See Tracy A. Kaye, Sheltering 
Social Policy in the Tax Code: The Low-Income Housing Credit, 38 Vill. L. Rev. 871, 893-97 
(1993) (noting that Congress rejected below-market purchase option and instead 
employed a right of first refusal, and that “unlike an option, the right of first refusal 
does not give the holder the power to compel an unwilling owner to sell.”). 

Case 20-4223, Document 112, 07/14/2021, 3137904, Page27 of 38



 16 

example, the Court recently rejected a rule under which exemptions to the Fair Labor 

Standards Act (FLSA) were interpreted narrowly to favor employees over 

employers. See Encino Motorcars, LLC v. Navarro, 138 S. Ct. 1134, 1142 (2018). Some 

courts had previously interpreted FLSA coverage broadly and exemptions narrowly in 

order to effectuate what they deemed to be the statute’s “remedial purpose,” but that 

method of interpretation has no basis in modern law. 

In Encino Motorcars, the Court held that it has “no license to give … [FLSA] 

exemption[s] anything but a fair reading,” instead of a broad or narrow reading. Id 

(emphasis added). That is because “[l]egislation is … the art of compromise,” and “the 

limitations expressed in statutory terms [are] often the price of 

passage.” Id. (quoting Henson, 137 S. Ct. at 1725); see also Milner v. Dep’t of Navy, 562 U.S. 

562, 572 n.5 (2011) (“The judicial role is to enforce that congressionally determined 

balance rather than … to assess case by case, department by department, and task by 

task whether disclosure interferes with good government.”). 

Encino is just the latest in a long line of cases holding that amorphous invocations 

of statutory “purpose” cannot override the statutory text. The Supreme Court has 

repeatedly declined to look to a statute’s objective—even its “primary objective”—to 

construe the meaning of its plain text. See Rodriguez v. United States, 480 U.S. 522, 526 

(1987) (emphasis added) (It is “simplistic[] to assume that whatever furthers the statute’s 

primary objective must be the law.”). If the statutory text is “sufficiently clear in its 

context and not at odds with the legislative history, … there is no occasion to examine 
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the additional considerations of policy that may have influenced the lawmakers in their 

formulation of the statute.” Id.; see also Am. Exp. Co. v. Italian Colors Rest., 570 U.S. 228, 

233-34 (2013) (declining to read the Federal Arbitration Act broadly to preclude the 

contractual waiver of class arbitration simply because Congress had taken steps 

elsewhere to “facilitate the litigation of antitrust claims”). 

To load the dice in statutory interpretation to effectuate a vague statutory 

“policy” indulges the “flawed premise” that a statute “pursues its remedial purpose at 

all costs.” Encino Motorcars, 138 S. Ct. at 1142; see also Henson, 137 S. Ct. at 1725 (“[W]e 

will not presume with petitioners that any result consistent with their account of the 

statute’s overarching goal must be the law but will presume more modestly instead that 

the legislature says what it means and means what it says.”); see also W. Va. Univ. Hosps., 

Inc. v. Casey, 499 U.S. 83, 99 (1991) (favoring plain-text reading over one designed to 

effectuate the statute’s “broad remedial purposes”). Accordingly, “[e]ven if Congress 

did not foresee all of the applications of the statute, that is no reason not to give the 

statutory text” a “fair reading” rather than a reading skewed in favor of one party or the 

other. Encino Motorcars, 138 S. Ct. at 1143. 

Following the Supreme Court’s instructions, this Court has repeatedly held that 

statutes must be interpreted neither broadly nor narrowly but correctly in light of their 

plain text. See, e.g., Vasto v. Credico (USA) LLC, 767 F. App’x 54, 56 (2d Cir. 2019) 

(holding that, while courts once interpreted exemptions in a “remedial law … 

narrowly,” courts “no longer” do so); Munoz-Gonzalez v. D.L.C. Limousine Serv., Inc., 904 
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F.3d 208, 216 (2d Cir. 2018) (holding that a statutory provision must be interpreted “the 

same way [as] any other statutory provision—with full attention to its text”); Flood v. 

Just Energy Mktg. Corp., 904 F.3d 219, 234-35 (2d Cir. 2018) (holding that the “spirit and 

purpose” of a statute, or its purported “overarching goal” do not justify anything but a 

fair reading of the text). 

In short, there is zero authority for the proposition that either a private contract 

or the federal LIHTC statute should be interpreted to favor one party over another or 

to advance some amorphous statutory “purpose.” The invitation by Appellant and its 

amici to allow putative policy concerns to override clear contractual and statutory text is 

flatly contrary to modern principles of statutory interpretation and flouts Supreme 

Court precedent. 

III. Compelling policy and constitutional concerns also support Appellees. 
Even if—contrary to the long line of authority discussed above—policy 

concerns had some role to play in this case, Appellees should still prevail. 

As noted above, there is a profound shortage of affordable housing in the U.S., 

and the LIHTC program is a critical vehicle to promote private investment in such 

housing. But if courts decline to enforce property and contract rights in LIHTC 

partnership agreements, it will inevitably chill investment and raise the cost of capital 

for affordable housing projects—exactly the opposite of what is needed at a time of 

extraordinary housing demand and soaring prices. 
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Indeed, allowing Appellant and the State of New York to redefine a contractual 

right of first refusal as a unilateral purchase option—especially if this is done to advance 

putative public policy goals—would effectively constitute a taking of private property 

without just compensation. A judicial taking may occur if a judicial decree deprives a 

property owner of a right “established” by state law, see Stop the Beach Renourishment v. 

Fla. Dept. of Env. Prot., 560 U.S. 702, 715 (2010) (plurality op.), which is exactly what 

would happen if a court were to redefine a ROFR as a unilateral purchase option 

notwithstanding the long-settled definitions of those concepts under the common law. 

The same concerns that underlie the regulatory takings doctrine are also directly 

implicated here. See Harris, supra, at 177-79 (discussing takings and retroactivity 

concerns with proposed federal law that would convert ROFRs into unilateral purchase 

options). To determine whether a regulatory taking has occurred, courts consider “the 

economic impact of the regulation on the claimant”; “the extent to which the regulation 

has interfered with distinct investment-backed expectations”; and “the character of the 

governmental action.” Connolly v. Pension Benefit Guar. Corp., 475 U.S. 211, 225 (1986) 

(quoting Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978)). This 

constitutional protection “was designed to bar Government from forcing some people 

alone to bear public burdens which, in all fairness and justice, should be borne by the 

public as a whole.” Armstrong v. United States, 364 U.S. 40, 49 (1960). 

Here, the “economic impact” of a ruling for Appellant would be severe. If 

Appellant’s right of first refusal were construed as a unilateral purchase option, this 
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would effectively give Appellant a right to 100% of any appreciation of the property even 

though it is Appellees that hold more than 99% of the equity. Converting a right of first 

refusal into a unilateral self-triggering purchase option would thus effectively ensure 

that limited partner investors are never able to share in the upside potential of their 

projects. Simply put, the statute would “force[] a considerable financial burden” upon 

the investors. Eastern Enters. v. Apfel, 524 U.S. 498, 529-30 (1998). 

That economic burden, moreover, is wholly divorced from any “responsibilities 

that [the investors] accepted.” Id. at 531. The limited partners in LIHTC projects—like 

any equity investors—had every reason to believe that they were entering into business 

ventures in which they would receive not just tax benefits, but meaningful upside 

potential if the projects were successful. Indeed, the partnership agreement at issue in 

this case is quite clear that one of the project’s core purposes was to promote “long-

term appreciation” as well as generating income, tax credits, and tax losses. See 

Appellees’ Br. 10 (quoting A-56 ¶ 3.01). It thus strains credulity for Appellant and its 

amici to now insist that the investors had no expectation of any profit or upside apart 

from federal tax credits. 

A ruling for Appellant would also significantly interfere with distinct, investment-

backed expectations. In Eastern Enterprises v. Apfel, the Supreme Court held that 

provisions of the Coal Industry Retiree Health Benefit Act violated the Takings Clause 

because they “substantially interfere[d]” with “reasonable investment-backed 

expectations.” 524 U.S. at 532. The statute at issue imposed significant retroactive 
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liability on Eastern Enterprises, which was forced to pay millions of dollars into a health 

benefit fund for coal miners based on conduct that occurred “some 30 to 50 years 

before the statute’s enactment, without any regard to responsibilities that Eastern 

accepted under any benefit plan the company itself adopted.” Id. at 531. 

The Court concluded that the statute “substantially interfere[d] with Eastern’s 

reasonable investment-backed expectations” because “the extent of Eastern’s 

retroactive liability” under the law was “substantial,” “particularly far reaching,” and not 

“justified.” Id. at 532, 534-35. In particular, the statute impermissibly “attache[d] new 

legal consequences” to a “relationship completed before its enactment.” Id. at 532. This 

severe retroactive liability was far out of line with any reasonable expectations Eastern 

might have had, because the provisions were “not calibrated either to Eastern’s past 

actions or to any agreement—implicit or otherwise—by the company.” Id. at 536. 

Here, too, a ruling for Appellant would result in substantial “retroactive liability” 

for investors because it would destroy valuable contractual rights that arise from long-

settled transactions, and it would strip the limited partner investors of any upside 

potential from their investments. As in Eastern Enterprises, moreover, a ruling for 

Appellant would “attach[] new legal consequences” to contracts signed decades earlier. 

Id. at 532. 

Appellant and its amici are also asking this Court to “single[] out” investors “to 

bear a burden that is substantial in amount” and is “unrelated to any commitment that 

the [investors] made or to any injury they caused.” Id. at 537. If New York State and 
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New York City want to help nonprofit groups promote access to affordable housing, 

there are countless ways to support their work that do not involve destroying existing 

property and contract rights or reallocating economic rights under partnership 

agreements negotiated years earlier. It is a fundamental premise of our constitutional 

system that the government should not “forc[e] some people alone to bear public 

burdens which, in all fairness and justice, should be borne by the public as a whole.” 

Armstrong, 364 U.S. at 49. Yet that is exactly what Appellant and its amici are seeking 

when they ask this Court to destroy Appellees’ property rights in order to promote their 

desired policy outcomes. 

Finally, important tax policy considerations also strongly support Appellees’ 

position in this case. New York’s amicus brief repeatedly impugns “profit-driven 

entities” that seek to capture some of the upside gains in their investments. See N.Y. Br. 

21. But it is a bedrock principle of federal tax law that a true partner in a business 

enterprise must have “meaningful upside potential” and “meaningful downside risk” 

apart from any tax benefits. Historic Boardwalk Hall, 694 F.3d at 454-55. Without the 

potential for profit apart from any tax benefits, Appellees would not be deemed bona 

fide owners of the property at all, thereby jeopardizing their eligibility for federal tax 

credits. See 26 C.F.R. §1.42-4(b). Investors’ ability to share in the upside potential of 

their projects apart from any federal tax benefits is thus not some anomaly—as New 

York suggests—but is an integral feature of the whole mechanism through which tax 

credits are allocated. See also Harris, supra, at 179-80 (discussing “economic substance 
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doctrine” that requires LIHTC investors to have meaningful upside potential and 

downside risk apart from any tax benefits); Kaye, supra, at 896 (noting that Congress 

expressly rejected authorizing a unilateral below-market purchase option in light of “tax 

policy concern[s]” related to the economic substance doctrine). 

*      *      * 

In sum, there are weighty policy concerns that counsel strongly against any effort 

to retroactively rewrite LIHTC partnership agreements to give a windfall to housing 

organizations at the expense of their investor partners. Any such holding would chill 

investment and raise the cost of capital by casting uncertainty over the enforceability of 

property rights; would implicate the same concerns as the Takings Clause, which 

prevents the uncompensated appropriation of private property for public purposes; and 

would disrupt long-settled principles of tax law that require the owners of property to 

have meaningful upside potential and downside risk. Even if policy concerns played 

some role in the disposition of this case—which they should not—Appellees should 

still prevail and the contractual right of first refusal should be enforced and applied as 

written. 
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CONCLUSION 
For the foregoing reasons, the Court should affirm the decision below. 
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