WHEN RECORDED, RETURN TO
Arizona Department of Housing
Attn: Rental Program Administrator
1110 W. Washington Street, Suite 310
Phoenix, AZ 85007

DECLARATION OF AFFIRMATIVE LAND USE AND
RESTRICTIVE COVENANTS AGREEMENT
This Declaration of Affirmative Land Use and Restrictive Covenants Agreement (the
ʺAgreementʺ), dated this _____ day of ___________, 200__ by and between ________________________
whose address is ____________________________________ and its successors and assigns (the ʺOwnerʺ)
and the Arizona Department of Housing, an agency and instrumentality of the State of Arizona, together
with any successor and/or assignees to its rights, duties and obligations (the ʺDepartmentʺ).

RECITALS
WHEREAS, the Department has been designated by the Governor of the State of Arizona
pursuant to Arizona Revised Statutes §41‐3901 et seq., and §35‐728(B) and (E) as the designated housing
credit agency for the State of Arizona for allocation of federal low‐income housing tax credits in
conjunction with Sections 38(a) and 42 of the Internal Revenue Code of 1986, as amended and the United
States Department of the Treasury Regulations (collectively, the ʺCodeʺ); and
WHEREAS, the Owner is or shall be the owner or lessee of a _______ (___) unit residential rental
housing project located on lands within the City of ________, County of _________, State of Arizona, the
legal description of which is more particularly set forth in Attachment I and is known as ______________
(herein the ʺProjectʺ); and
WHEREAS, the Owner has applied to the Department for an allocation of federal low‐income
housing tax credits to the Project; and
WHEREAS, in order for the Project to receive an allocation of federal low ‐ income housing tax
credits, and the Owner to utilize such credits, the Project must comply continuously with Section 42(a) et
seq. and other applicable sections of the Code; and
WHEREAS, the Owner has made certain representations to the Department in the Ownerʹs _____
Low‐Income Housing Tax Credit Application, as it may have been amended or supplemented by the
Ownerʹs Carryover Allocation Application, if any, progress reports and the Ownerʹs Final Allocation
Application (collectively, the ʺApplicationʺ), which the Department has relied upon in considering the
Application for a reservation and allocation of tax credits; and
WHEREAS, the Ownerʹs representations to the Department in the Application include
representations, including but not limited to, representations (i) that there will be __________ (___) units
available for rental and residential use in the Project, but not including any unit occupied by a manager of
the Project (ʺResidential Rental Unitsʺ), (ii) that there will be _____________ (___) Residential Rental Units
in the Project designated as low income units which will meet the definition of a low income unit as set

‐1‐

forth in Section 42(i)(3)(A) of the Code (the ʺLow Income Unitsʺ), (iii) that it shall lease the Low Income
Units to individuals or families whose income meets the guidelines set forth in Attachment II attached
hereto and (iv) that the Project will have the characteristics (the ʺProject Characteristicsʺ) set forth on
Attachment II hereto; and
WHEREAS, the Project may now or hereafter be encumbered by a third party loan (the
ʺmortgage loanʺ), the indebtedness of which shall be evidenced by a promissory note, secured by a
mortgage or trust deed (which shall be a first lien on the property) and other security instruments
(collectively, the ʺLoan Documentsʺ); and
WHEREAS, the Code requires that the Owner execute and deliver this Agreement in connection
with the allocation of low‐income housing tax credits to the Project and that this Agreement be recorded
in the official land records of the county in which the Project is located to create covenants running with
the land for the purpose of enforcing certain requirements of Section 42(a) et seq., the Project
Characteristic requirements and any other covenants, terms and conditions of this Agreement in
accordance with the Code; and
WHEREAS, based upon the Ownerʹs representations, the Department is willing to allocate low‐
income housing tax credits to the Project, provided that the Owner, by entering into this Agreement,
consents to be regulated by the Department in order that the Department may enforce the Project
Characteristics and other covenants, terms and conditions of this Agreement; and
WHEREAS, the Owner, under the terms of this Agreement, intends, declares and acknowledges
and covenants for itself, its successors and assigns that the regulatory and restrictive covenants set forth
herein governing the use, occupancy and transfer of the Project or any portion thereof, are covenants
running with the Project land for the term stated herein and are binding upon all subsequent owners of
the Project land for such term;
NOW, THEREFORE, in consideration of the mutual promises and covenants set forth, and of all
other valuable consideration, the Owner and the Department agree as follows:
1.
Incorporation. The above recitals are incorporated herein as a substantive portion of this
Agreement by signature of the parties herein below.
2.
Representations, Covenants and Warranties of Owner. The Owner makes the following
representations and warranties in conjunction with the Application to induce the Department to enter
into this Agreement and further represents, covenants and warrants to the Department that:
(A) The Owner (i) is a _________________ duly organized under the laws of the State of _______,
and qualified to transact business within the State of ________ pursuant to either Title 29 or
Title 10, Arizona Revised Statutes; (ii) has the power and requisite authority to own its
properties and assets as owned, where owned, and to carry on its business as now being
conducted (and as now contemplated by this Agreement and the Loan Documents); and (iii)
has the full legal right, power, and authority to execute and deliver this Agreement and the
Loan Documents and to perform all undertakings of the Owner hereunder.
(B) The execution and performance of this Agreement and the Loan Documents by the Owner (i)
will not violate or, if applicable, have not violated any provision of law, rule or regulation, or
any order of any court or other governmental agency and (ii) will not violate or, if applicable,
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have not violated any provision of any indenture agreement, mortgage, mortgage note or
other instrument to which the Owner is a party or by which it or its property is bound, and
(iii) will not result in the creation or imposition of any prohibited lien, charge or
encumbrance of any nature.
(C) The Owner will, at the time of execution and delivery of this Agreement, have good and
marketable title to the real property and improvements constituting the Project free and clear
of any lien or encumbrance (subject to encumbrances created pursuant to this Agreement, the
Loan Documents or other permitted encumbrances).
(D) There is presently no action, suit or proceeding at law or in equity or by or before any
governmental instrumentality or other agency now pending, or, to the knowledge of the
Owner, threatened against or affecting it, or any of its properties or rights, which, if adversely
determined, would materially impair the Ownerʹs right to carry on business substantially as
now conducted (and as now contemplated by this Agreement and the Loan Documents) or
which would materially, adversely affect its financial condition. Neither the Owner, its
principals, shareholders, managers or general partners, as the case may be, have any
judgment entered against them which would, when recorded, constitute a lien against or
otherwise impair the security of the Project.
(E) The Project constitutes and will constitute residential rental property as defined in Section 42
of the Code; the Residential Rental Units of which will be rented or available for rental on a
continuous basis to members of the general public as further restricted by Attachment II
hereto. The Project consists of one or more proximate buildings or structures containing one
or more similarly constructed accommodations containing separate and complete facilities
for living, sleeping, eating, cooking and sanitation which are to be used on other than a
transient basis as the term is defined in the Code and facilities which are functionally related
and subordinate to such accommodations. No actions will be taken by the Owner which will
in any way affect the use of the Project therefore,
(F) Unless this Agreement is terminated in accordance with paragraph 4 below, the Owner
covenants and agrees that during the Compliance Period and the Extended Use Period (as
defined in paragraph 3 below) Owner shall not:
(i)

Evict or terminate the tenancy of an existing tenant (other than for good cause) of any
Low Income Unit, or

(ii)

Increase the gross rent with respect to such Low Income Unit not otherwise
permitted by Section 42 of the Code.

(iii)

For purposes of this Agreement, the term ʺCompliance Periodʺ means, with respect
to any building, the period of 15 taxable years beginning with the first taxable year of
the credit period with respect thereto as determined pursuant to Section 42 of the
Code.

(G) The Owner covenants that it will not knowingly take or permit to be taken any action which
would have the effect, either directly or indirectly, of subjecting the Owner or the Project to
non‐compliance with Section 42(a) et seq. of the Code.
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(H) The Owner may sell, transfer or exchange the Project or any portion thereof at any time, but
the Owner shall notify in writing and obtain the agreement of any buyer or successor or other
person acquiring the Project or any interest therein that such acquisition is subject to the
requirements of this Agreement and otherwise subject to the requirements for a sale, transfer
or exchange as identified in Section 42(a) et seq. This provision shall not act to waive any
other restriction on such sale, transfer or exchange as contained in the Code or adopted by
the Department.
(I) The Owner further covenants and agrees to pay to the Department such fees in the amounts
and at such times as the Department shall, in its sole discretion, reasonably determine and
require to Owner to pay for the costs of monitoring the Project by the Department.
Monitoring is required by Federal law and may be performed by the Department
periodically, but the fees will be assessed no more frequently than annually.
(J) The Owner covenants and agrees not to discriminate on the basis of race, creed, color, sex,
age, handicap, marital status or national origin in the leases for occupancy of the Project or in
conjunction with the employment or application for employment of any person or persons
for the operation and management of said Project, except as provided in Attachment II.
(K) The Owner covenants and agrees that it shall not: (i) grant commercial leases or licenses
relating to the Project (other than commercial leases with respect to insubstantial portions of
the Project on a square footage basis) or permit the sale, transfer, conveyance or other
encumbrance of the Project or any portion thereof (except for Residential Rental Unit leases)
during the effective term of this Agreement, provided that this covenant shall not apply to
any encumbrance, conveyance or transfer in conjunction with a sale, transfer or other
conveyance of the Project that complies with the requirements of the Loan Documents and
this Agreement; (ii) demolish any portion of the Project or substantially subtract from any
real or personal property comprising the Project; or (iii) permit the use of any Residential
Rental Unit for any purpose other than rental housing during the term of this Agreement.
(L) The Owner covenants and agrees that if it shall become aware of any situation, event or
condition which would result in non‐compliance of the Project or the Owner with Section 42
of the Code, then the Owner shall promptly give written notice thereof to the Department.
(M) Before the Department prepares and files IRS Form 8609 with the Internal Revenue Service,
each lienholder on the Project shall execute and record the Departmentʹs current form of a
consent and subordination agreement, an example of which is set forth in Attachment III (a
ʺConsent and Subordination Agreementʺ).
(N) Except for those provisions of the Loan Documents which may be contradictory to the
provisions of this Agreement and which are not subordinated to the Agreement by any
Consent and Subordination Agreement, the Owner warrants that it has not and will not
execute any other agreement or otherwise become a party to such an agreement with
provisions contradictory to, or in opposition to, the provisions hereof, and that in any event,
the requirements of this Agreement are paramount and controlling as to the rights and
obligations herein set forth and supersede the requirements and conflicts contained in any
other agreement. In the event of a conflict between the provisions of this Agreement and the
Loan Documents, the provisions of the Loan Documents shall control, except as provided in
any executed Consent and Subordination Agreement.
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(O) The Owner shall ensure that Low Income Units occupied by low‐income tenants shall be of
comparable quality to other Residential Rental Units in the Project unless the Owner has
elected to exclude such excess costs for non‐comparable Low Income Units from eligible basis
pursuant to the terms of the Application and Section 42 of the Code.
(P) Subject to any requirements of any Lender as set forth in the Loan Documents, the Owner
represents, warrants and agrees that if the Project, or any portion thereof, shall be damaged
or destroyed or shall be condemned or acquired for public use, the Owner will use its best
efforts to repair and restore same to substantially the same condition as existed prior to the
event causing such damage or destruction, or to relieve the condemnation, and thereafter
operate the Project in accordance with the terms of the Loan Documents and this Agreement.
The Department shall be a party to any agreement relating to the use of condemnation
proceeds or insurance proceeds from damage to the Project to repair and restore the Project.
Provided, however, that if more than 25% of the Project is damaged or destroyed, or shall be
condemned or otherwise acquired for public use, the Owner shall not be obligated to repair
or restore the Project. If the Owner chooses not to repair or restore the Project, then the
Department may review the Project to determine compliance with the requirements of
Section 42 of the Code.
3.

Term of Agreement.
(A) Except as otherwise provided in Paragraph 4 of this Agreement, this Agreement and the
restrictions and covenants contained herein with respect to any building which is part of the
Project shall be in effect during the ʺExtended Use Periodʺ. The Extended Use Period shall:
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(i)

Begin on the first day in the Compliance Period on which the building is part of a
qualified low‐income housing project, and

(ii)

End on the date which is the later of 15 years after the close of the Compliance Period
or the date specified in Attachment II.

Termination Upon Foreclosure or No Buyer Willing to Maintain Low‐Income Status.
(A) Except as otherwise provided in subparagraph 4(b) hereof, the Extended Use Period for any
building which is part of the Project shall terminate:
(i)

On the date the building is acquired by foreclosure (or instrument in lieu of
foreclosure) unless the Internal Revenue Service (the ʺIRSʺ) determines that such
acquisition is part of an arrangement with the Owner (or any successor owner of the
Project) a purpose of which is to terminate this Agreement during the term hereof, or

(ii)

On the last day of the one‐year period beginning on the date (after the 14th year of
the Compliance Period) the Owner, or any successor thereto, submits a written
request to the Department to find a person to acquire the Ownerʹs interest in the low‐
income portion of the building, if the Department is unable to present during such
period a qualified contract (as defined in Section 42(h)(6)(F) of the Code) for the
acquisition of the low‐income portion of the building by any person who will
continue to operate such portion as a qualified low‐income building.
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(B) The termination of the Extended Use Period pursuant to subparagraph 4(a) shall not be
construed to permit before the close of the three‐year period following such termination:
(i)

the eviction or termination of tenancy (other than for good cause) of an existing
tenant of any Low Income Unit, or

(ii)

Any increase in the gross rent with respect to such Low Income Unit not otherwise
permitted by Section 42 of the Code.

5.
Occupancy Restrictions. The Owner further represents, warrants and covenants that during the
Extended Use Period the occupancy restrictions set forth in Attachment II shall be satisfied, and (i) the
eviction or termination of tenancy (other than for good cause) of an existing tenant of any Low Income
Unit, or (ii) any increase in the gross rent with respect to such Low Income Unit not otherwise permitted
by Section 42 of the Code.
6.

Certifications.
(A) On the date of execution and delivery of this Agreement, the Owner shall notify the
Department of the date on which the Residential Rental Units in the Project are first placed in
service and deliver the following certifications or documents:
(i)

Evidence of transfer of ownership of the Project to the Owner (for projects receiving
an acquisition credit);

(ii)

For projects requiring a waiver of the ten year holding period requirement in order to
obtain a credit for the acquisition of an existing building, a copy of the waiver
obtained from the IRS;

(iii)

Original certified copy of the Ownerʹs organizational documents, as follows:
(a)

If an individual or individuals, a properly notarized affidavit of ownership;

(b)

If a partnership, a copy of the partnership agreement certified by a general
partner or the managing general partner;

(c)

If a corporation, certified articles of incorporation and a certificate of good
standing from the state of incorporation (not more than sixty (60) days old);
and

(d)

If a trust, a copy of the trust agreement certified by the trustee(s).

(iv)

Original certification from the Owner of the actual cost of the Project, if, applicable;

(v)

Original certification from the Owner that the Project is in full compliance with
Section 42 of the Code, that the Project shall continue to comply with Section 42 of
the Code during the Compliance Period as required by the Code; that the
information supplied in the Application is and will continue to be true and correct as
of the time of allocation of tax credit dollars; and that no ownership change shall
occur in the Owner (or the general partner of the Owner, if applicable) without the
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prior written consent of the Department. If not already provided, the Owner shall
also certify the Ownerʹs taxpayer identification number;
(vi)

Original certification from the Owner that the Owner has minimized the involuntary
displacement of low‐income households, and that the Project is available for
occupancy by all persons regardless of race, national origin, religion, creed, sex, age
or handicap, except as otherwise provided in Attachment II hereto;

(vii)

Original Owner certification as to the actual date the Project was ʺplaced in serviceʺ
for purposes of Section 42 of the Code;

(viii)

Original certificate(s) of occupancy from the municipality or other governmental
authority having jurisdiction.

(ix)

Original release and indemnification agreement agreeing to release the Department
and its counsel from any claim, loss, demand or judgment as a result of allocation of
tax credit dollars to the Project or the recapture of tax credit dollars by the IRS; and
agreement to indemnify the Department, its counsel, agents and employees from any
claim, loss, demand or judgment as a result of allocation of tax credit dollars by the
IRS identical in form and content to Attachment IV hereto; and

(x)

Any and all other documents required by Section 42 of the Code, the Department, the
Rules thereunder and any documents that the Departmentʹs counsel may require.

(B) By March 15 of each year, the Owner will submit to the Department certifications as required
and referenced thereto in the Department’s current compliance manual. In addition, Owner
shall annually provide to the Secretary of the United States Department of the Treasury (the
ʺSecretaryʺ), or his designee, an Annual Project Certification Report, Rental Schedule and
Annual Utility Certification, with such modifications as the Department shall require based
upon the rules or regulations established by the Secretary, at such times as shall be required
by the Secretary. A copy of such annual certification shall be provided to the Department.
7.
Rental Restrictions. The Owner represents, covenants and warrants that, except as otherwise
provided in Attachment II, (1) once available for occupancy, each Residential Rental Unit in the Project
will be rented or available for rental to the public on a continuous basis and that no low‐income tenant
may be evicted except for good cause and (2) an applicant cannot be denied occupancy in the Project
because the applicant holds a voucher or certificate under Section 8 of the Housing Act of 1937.
8.
Transfer Restrictions. The Owner covenants and agrees that it will cause or require as a condition
precedent to any conveyance, transfer, assignment or any other disposition of the Project prior to the
termination of the rental restrictions and occupancy restrictions provided herein (the ʺTransferʺ), that the
transferee of the Project pursuant to the Transfer assume in writing, in a form acceptable to the
Department, all duties and obligations of the Owner under this Agreement, including this Agreement.
The Owner shall deliver the assumption agreement to the Department prior to the Transfer. This limited
Transfer restriction does not affect the rights of the first mortgagee to approve the proposed transfer as
required under the Loan Documents.
The Owner further covenants and agrees not to dispose of less than all of its interest in any
building composing the Project; and that the Owner will require in connection with any such conveyance
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or Transfer that the prospective transferee specify in any qualified contract (as defined in Section 42 of the
Code) a price of the non‐low‐income portion of any building equal to its fair market value.
9.

Enforcement.
(A) The Owner shall permit, during normal business hours and upon reasonable notice, any duly
authorized representative of the Department, to conduct on‐site inspections of the Project
land and improvements and to inspect any books and records of the Owner regarding the
Project and with respect to the incomes of qualifying tenants which pertain to compliance
with the provisions of this Agreement and Section 42 of the Code.
(B) In addition to the information provided for in Section 6 of this Agreement, the Owner shall
submit any other information, documents or certifications requested by the Department
which the Department shall deem reasonably necessary to substantiate the Ownerʹs
continuing compliance with the provisions of this Agreement and Section 42 of the Code.
(C) The Owner covenants that it will not knowingly take or permit any action that would result
in a violation of the requirements of pertinent law or Section 42 of the Code. Moreover,
Owner covenants to take any lawful action (including amendment of this Agreement as may
be necessary in the opinion of the Department) to comply fully with pertinent law and with
all applicable rules, rulings, policies, procedures, regulations or other official statements
promulgated or proposed by the United States Department of the Treasury or the Internal
Revenue Service from time to time pertaining to Ownerʹs obligations under Section 42 of the
Code and affecting the Project.
(D) The Owner covenants and agrees to inform the Department by written notice of any violation
of the Ownerʹs obligations hereunder within five (5) business days of first discovering any
such violation, and the Department covenants and agrees to inform the Owner by written
notice of any violation of the Ownerʹs obligations hereunder within five (5) business days of
first discovering such violation and provide the Owner a reasonable period of time in which
to correct such violation. If any such violation is not corrected to the satisfaction of the
Department within the period of time specified by the Department, which must be at least
thirty (30) calendar days after the date any notice to the Owner is mailed, or within such
further time as the Department determines is necessary to correct the violation, but not to
exceed any limitations set by applicable regulations, without further notice the Department
shall declare a default under this Agreement effective on the date of such declaration of
default, and the Department may apply to any court, state or federal, for specific
performance of this Agreement or an injunction against any violation of this Agreement, or
any other remedies at law or in equity or any such other action as shall be necessary or
desirable so as to correct non‐compliance with this Agreement. The Owner for itself as well
as its successors and assigns consents to jurisdiction and venue in the Superior Court of
Maricopa County, Arizona for purposes of this provision. And notwithstanding anything in
paragraph (9)(H) to the contrary, the Owner shall be liable to the Department for all costs and
expenses (including reasonable attorneysʹ fees) incurred by the Department or sanctions
imposed by a court of law in enforcing this Agreement.
(E) The Owner and the Department each acknowledge that the primary purposes for requiring
compliance by the Owner with the restrictions provided in this Agreement are to assure
compliance of the Project and the Owner with Section 42 of the Code, AND BY REASON
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THEREOF, THE OWNER IN CONSIDERATION FOR RECEIVING LOW‐INCOME
HOUSING TAX CREDITS FOR THIS PROJECT HEREBY AGREES AND CONSENTS THAT
THE DEPARTMENT AND THE LOW‐INCOME TENANT(S) (WHETHER PROSPECTIVE,
PRESENT OR FORMER OCCUPANTS OF THE PROJECT) (OR EITHER OR ALL OF THEM)
SHALL BE ENTITLED, FOR ANY BREACH OF THE PROVISIONS HEREOF, AND IN
ADDITION TO ALL OTHER REMEDIES PROVIDED BY LAW OR IN EQUITY, TO
ENFORCE SPECIFIC PERFORMANCE BY THE OWNER OF ITS OBLIGATIONS UNDER
THIS AGREEMENT IN ANY ARIZONA STATE COURT OF COMPETENT JURIS‐DICTION,
the Owner hereby further specifically acknowledging that the beneficiaries of the Ownerʹs
obligations hereunder cannot be adequately compensated by monetary damages in the event
of any default hereunder.
(F) Notwithstanding the foregoing and unless otherwise provided in the Loan Documents,
enforcement of this Agreement shall not serve as a basis for a declaration of default under the
Loan Documents or acceleration of the mortgage note or result in any claim under the
mortgage or claim against the Project, the mortgage note proceeds, any reserve or deposit
made with the first mortgagee in connection with the mortgage loan, or against the rents or
other income from the Project.
(G) The Owner hereby agrees that the representations and covenants set forth herein may be
relied upon by the Department and all persons interested in Project compliance under
Section 42 of the Code. In performing its duties and obligations hereunder, the Department
may rely upon statements and certificates of the Owner pertaining to occupancy of the
Project. In addition, the Department may consult with counsel, and the authorization and
protection in respect of any action taken or suffered by the Department hereunder in good
faith and in conformity with the opinion of such counsel shall be applicable to the
Departmentʹs reliance upon such opinion of counsel.
(H) Notwithstanding anything in this document to the contrary, except the requirements in 26
U.S.C. 42(h)(6)(e)(ii), the provisions hereof are expressly subordinate to the HUD insured
mortgage or Deed of Trust, to the HUD Regulatory Agreement, and subordinate to all
applicable HUD mortgage insurance (and Section 8 of the U.S. Housing Act of 1937, if
applicable) regulations and related administrative requirements. In the event of any conflict
between the provisions of this document and the provisions of any applicable HUD
regulations, related HUD administrative requirements, or HUD/FHA loan documents, the
HUD regulations, related HUD administrative requirements, or HUD/HFA loan documents
shall control.
In the event of foreclosure or transfer of title by deed in lieu of foreclosure, any and all land
use covenants contained herein shall automatically terminate.
Failure to comply with the land‐use covenants contained herein will not serve as a basis for
default on the HUD insured mortgage.
Enforcement of the covenants herein will not result in any claim against the Project, any
reserve or deposit required by HUD in connection with the mortgage transaction, or the rents
or other income from the property other than:
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i.

Available surplus cash, if the mortgagor is profit‐motivated;

ii.

Available distributions and residual receipts authorized for release by HUD, if
the mortgagor is limited distribution; or

iii.

Available residual receipts authorized by HUD, if the mortgagor is nonprofit.

Any subsequent amendment to this document is subject to prior HUD approval. No action
shall be taken in accordance with the rights granted herein to preserve the tax exemption of
the interest on the notes or bonds (and/or tax credits), or prohibiting the owner from taking
any action that might jeopardize the tax‐exemption (and/or tax credits), except in strict accord
with the National Housing Act, applicable mortgage insurance regulations, the HUD/FHA
loan documents, or if applicable, Section 8 of the U.S. Housing Act of 1937 and the
regulations thereunder.
10.
Covenants Run with the Land; Successors Bound Thereby. Upon execution and delivery by the
Owner, the Owner shall cause this Agreement and all amendments and exhibits hereto to be recorded
and filed in the official records of the county recorderʹs office in the county in which this Project is located
and, if applicable, with the recording office of the appropriate Indian tribe if the Project is located on
tribal land, and pay all fees and charges incurred in conjunction with recording of this Agreement and all
addenda or amendments thereto. Upon recording, the Owner shall immediately transmit or cause to be
sent directly from the recorderʹs office to the Department an executed original of the recorded Agreement
showing the date, book and page number of recording. The Owner acknowledges and agrees that the
Department will not issue IRS Form(s) 8609 constituting final allocation of the credit unless and until the
Department has received a recorded executed original of this Agreement. Where pertinent, the
Department may require Owner to furnish a preliminary title report for the property prior to or after
recordation of this Agreement.
The Owner intends, declares and covenants, on behalf of itself and all future owners and
operators of the Project and land upon which the Project is constructed that, during the term of this
Agreement, all of the covenants and restrictions set forth in this Agreement regulating and restricting the
use, occupancy and transfer of the Project (i) shall be and are covenants running with the Project,
encumbering the Project and land upon which the Project sits for the term of this Agreement, and are
binding upon the Ownerʹs successors in title and all subsequent owners and operators of the Project and
the land upon which the Project sits, (ii) are not merely personal covenants of the Owner, and (iii) shall
bind the Owner (and the benefits shall inure to the Department and any past, present, or prospective low‐
income tenant of the project) and its and their respective successors and assigns during the term of this
Agreement. The Owner hereby agrees that any and all requirements of the laws of the State of Arizona to
be satisfied in order for the provisions of this Agreement to constitute deed restrictions and covenants
running with the land shall be deemed to be satisfied in full, and that any requirements or privileges of
estate or title are intended to be satisfied hereby, or in the alternative, that an equitable servitude has been
created to ensure that these restrictions will run with the land. For the longer of the period this credit is
claimed or the term of this Agreement (including, if applicable, the three year period described in
subparagraph 4(b) hereof), each and every contract, deed or other instrument hereinafter executed
conveying the Project or any portion thereof shall expressly provide that such conveyance is subject to
this Agreement, provided, however, that the covenants contained herein shall survive and be effective
regardless of whether such contract, deed, or other instrument hereafter executed conveying the Project
or any portion thereof provides that such conveyance is subject to this Agreement.
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The Owner further covenants and agrees to obtain the consent of any prior recorded lien holder
on the Project to this Agreement and the recording thereof, and such consent shall be a condition
precedent to the issuance of the IRS Form(s) 8609 constituting final allocation of the credit to this Project.
11.
Interpretation. Any terms not defined in this Agreement shall have the same meaning as terms
defined in Section 42 of the Code.
12.
Amendment. This Agreement may be amended with the prior written approval of the
Department to correct factual errors contained herein or to reflect changes in pertinent law, Section 42 of
the Code and any ruling promulgated thereunder. No amendment to this Agreement may be made
without the prior written approval of the Department. The Owner hereby expressly agrees to enter into
all amendments hereto which, in the opinion of the Departmentʹs legal counsel, are reasonably necessary
or desirable to correct factual errors or for maintaining compliance under Section 42 of the Code.
13.
Severability. The invalidity of any clause, part or provision of this Agreement shall not affect the
validity of the remaining portions thereof.
14.
Notices. All notices to be given pursuant to this Agreement shall be in writing and shall be
deemed given when mailed by certified or registered mail, return receipt requested, to the parties hereto
at the addresses set forth below, or to such other place as a party may from time to time designate in
writing.
To the Department:
Arizona Department of Housing
1110 W. Washington Street, Suite 310
Phoenix, AZ 85007
Attention: Rental Programs Administrator
To the Owner:

The Department, and the Owner, may, by notice given hereunder, designate any further or
different addresses to which subsequent notices; certificates or other communications shall be sent.
15.
Governing Law. This Agreement shall be governed by the laws of the State of Arizona and,
where applicable, the laws of the United States of America. In accordance with Arizona law, the
Department and State of Arizona may cancel this Agreement without penalty or further obligation under
the provisions of Arizona Revised Statutes Section 38‐511. The parties further agree to use arbitration to
the extent required by Arizona Revised Statutes Section 12‐1518.
16.
Project De‐certification. Notwithstanding anything in this entire Agreement to the contrary,
upon the failure of the Owner to comply fully with the Code, the covenants and agreements contained
herein or with all applicable rules, rulings, policies, procedures, regulations or other official statements
promulgated or proposed by the United States Department of the Treasury, the IRS or the Department
from time to time pertaining to the obligations of the Owner as set forth therein or herein, the Department
may, and in addition to all of the remedies provided by law or in equity, request the IRS to decertify the
Project for low‐income housing tax credits and to immediately commence recapture of the tax credit
dollars heretofore allocated to the Project.
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17.
Survival of Obligations. The obligations of the Owner as set forth herein and in the Application
shall survive the allocation of tax credit dollars and shall not be deemed to terminate or merge with the
awarding of the allocation.
IN WITNESS WHEREOF, the parties have caused this Agreement to be signed by their respective duly
authorized representatives, as of the day and year first above written.
“OWNER”

ARIZONA DEPARTMENT OF HOUSING
ITS SUCCESSORS AND/OR ASSIGNS
a Department of the State of Arizona

__________________________________

By

__________________________________

Title____Director_______________

By_____________________________
Title ___________________________

State of

:

County of

:

The foregoing instrument was acknowledged before me this _______ day of ______________,
200__, by _____________________________, the ____________________ of ____________________________,
an ______________________ ___________________, on behalf of the __________________.
(Seal and Expiration Date)
Notary Public
State of Arizona
County of Maricopa
The foregoing instrument was acknowledged before me this _______ day of
____________, 200_, by
, the
of the Arizona Department of Housing, its successors and/or assigns, an Arizona political subdivision
corporation, on behalf of the corporation.
(Seal and Expiration Date)
Notary Public
____________________
Commission Expires
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ATTACHMENT I
LEGAL DESCRIPTION
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ATTACHMENT II
PROJECT CHARACTERISTICS
Termination Date for Extended Use Period: December 31, 20___.
(A) The termination of the Extended Use Period pursuant to subparagraph 4(a) shall not be construed
to permit before the close of the three‐year period following such termination:
(i) The eviction or termination of tenancy (other than for good cause) of an existing tenant of any
Low Income Unit, or
(ii) Any increase in the gross rent with respect to such Low Income Unit not otherwise permitted
by Section 42 of the Code.
(B)

Low Income Housing Tax Credit Program Occupancy Restrictions:
This paragraph sets forth the occupancy restrictions for the Low Income Housing Tax Credit
Program (see 26 U.S.C. § 42 and Treasury Regulation § 1.42 et seq.) units developed without State
Housing Funds or federal HOME Investment Partnership Program funds. Pursuant to the
commitments made in the application submitted for the Project, the following occupancy
restrictions must be satisfied for the Project not later than the close of the first year of the credit
period for such Project. With respect to determining income and qualifying tenants for the State
preference categories listed below, the Department will utilize the federal requirements and
procedures applied in determining compliance with the “20/50” and “40/60” tests, e.g., the 140%
rule and the Available Unit rule, provided however, the Available Unit rule for State preferences
may be applied Project wide and is not restricted to each building. For purposes of Attachment II,
income shall mean household income.
Pursuant to the requirements of the Federal law, the following occupancy restrictions must be
satisfied for each building in the Project not later than the close of the first year of the credit period
for such building as determined pursuant to Section 42(f)(1) of the Code.
(i) In addition to any set‐asides stated above, at least Zero (0) Low‐Income Residential Rental
Units in the Project shall be occupied (or treated as occupied as provided herein) by individuals
or families whose income is 40% or less of the area median gross income as determined in
accordance with the Code (said tenants to be referred to herein, collectively, as ʺ40% AMGI
low‐income tenantsʺ). Zero (0)
‐bedroom units and Zero (0)
‐bedroom units will be
occupied by individuals or families whose income meets the above referenced AMGI. The
determination of whether an individual or family is a 40% AMGI low‐income tenant shall be
made at least annually on the basis of the current certified income of such 40% AMGI low‐
income tenant(s) and the current year applicable income limit. Any Low‐Income Residential
Rental Unit occupied by a individual or family who is a 40% AMGI low‐income tenant at the
commencement of occupancy shall continue to be treated as if occupied by a 40% AMGI low‐
income tenant so long as the qualifying tenantʹs income does not increase above 140% of the
current year applicable income limit. For each qualifying tenant whose income subsequently
exceeds 140% of the current year applicable income limit, such qualifying tenant’s Low‐Income
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Residential Rental Unit will continue to be treated as if occupied by a 40% AMGI low‐income
tenant so long as during the period of noncompliance each available Low‐Income Residential
Rental Unit of a comparable or smaller size is rented to a tenant who is a 40% AMGI low‐
income tenant. Once the percentage of Low‐Income Residential Rental Units in the project
(excluding the over‐income units) equals the percentage of Low‐Income Residential Rental
Units which are required to be rented pursuant to this agreement to 40% AMGI low‐income
tenants, failure to maintain the over‐income units as low‐income units has no significance.
(ii) In addition to any set‐asides stated above, at least Zero (0) Low‐Income Residential Rental
Units in the Project shall be occupied (or treated as occupied as provided herein) by individuals
or families whose income is 50% or less of the area median gross income as determined in
accordance with the Code (said tenants to be referred to herein, collectively, as “50% AMGI
low‐income tenantsʺ). Zero (0)
‐bedroom units and Zero (0)
‐bedroom units will be
occupied by individuals or families whose income meets the above referenced AMGI. The
determination of whether an individual or family is a 50% AMGI low‐income tenant shall be
made at least annually on the basis of the current certified income of such 50% AMGI low‐
income tenant(s) and the current year applicable income limit. Any Low‐Income Residential
Rental Unit occupied by a individual or family who is a 50% AMGI low‐income tenant at the
commencement of occupancy shall continue to be treated as if occupied by a 50% AMGI low‐
income tenant so long as the qualifying tenant’s income does not increase above 80% of the
current year applicable income limit. For each qualifying tenant whose income subsequently
exceeds 80% of the current year applicable income limit, such qualifying tenant’s Low‐Income
Residential Rental Unit will continue to be treated as if occupied by a 50% AMGI low‐income
tenant so long as during the period of noncompliance each available Low‐Income Residential
Rental Unit of a comparable or smaller size is rented to a tenant who is a 50% AMGI low‐
income tenant. Once the percentage of Low‐Income Residential Rental Units in the Project
(excluding the over‐income units) equals the percentage of Low‐Income Residential Rental
Units which are required to be rented pursuant to this agreement to 50% AMGI low‐income
tenants, failure to maintain the over‐income units as low‐income units has no significance.
(iii) In addition to any set‐asides stated above, all the remaining Low‐Income Residential Rental
Units (i.e., Zero (0) units in the event there is a unit occupied by a manager of the Project,
otherwise Zero (0) units) in each participating building of the Project shall be occupied (or
treated as occupied as provided herein) by individuals or families whose income is 60% or less
of the area median gross income as determined in accordance with the Code (said tenants to be
referred to herein, collectively, as ʺ60% AMGI low‐income tenantsʺ). Zero (0)
‐bedroom
units and Zero (0)
‐bedroom units will be occupied by individuals or families whose
income meets the above referenced AMGI. The determination of whether an individual or
family is a 60% AMGI low‐income tenant shall be made at least annually on the basis of the
current certified income of such 60% AMGI low‐income tenant(s) and the initial applicable
income limit. Any Low‐Income Residential Rental Unit occupied by a individual or family
who is a 60% AMGI low‐income tenant at the commencement of occupancy shall continue to be
treated as if occupied by a 60% AMGI low‐income tenant so long as the qualifying tenantʹs
income does not increase above 140% of the initial applicable income limit. For each qualifying
tenant whose income subsequently exceeds 140% of the initial applicable income limit, such
qualifying tenant’s Low‐Income Residential Rental Unit will continue to be treated as if
occupied by a 60% AMGI low‐income tenant so long as during the period of noncompliance
each available Low‐Income Residential Rental Unit of a comparable or smaller size is rented to
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a tenant who is a 60% AMGI low‐income tenant. Once the percentage of Low‐Income
Residential Rental Units in each building of the Project (excluding the over‐income units)
equals the percentage of Low‐Income Residential Rental Units which are required to be rented
pursuant to this agreement to 60% AMGI low‐income tenants, failure to maintain the over‐
income units as low‐income units has no significance.
(C) Over‐income units may be converted to market rate units without violating the Available Unit Rule
if there are enough Residential Rental Units such that the over‐income units are not needed to meet the
total low‐income units for which the total credit for the building are based.
(D) As a condition to occupancy, each person who is intended to be a low‐income Tenant shall be
required to sign and deliver to the Owner a Resident Certification Form in the form of Exhibit E of the
Compliance Manual. In addition, such person shall be required to provide whatever other information,
documentation or certifications deemed necessary by the Department to substantiate the income
certification.
(E) The form of lease to be utilized by the Owner in renting any Residential Rental Units in the Project
to any person who is intended to be a low‐income tenant shall provide for immediate termination of the
lease and eviction in accordance with Arizona Revised Statues for failure to qualify as a low‐income
tenant as a result of any material misrepresentation made by such person with respect to the income
certification, or any material misrepresentation made in conjunction with execution of the lease or the
failure by such tenant to execute an income certification at least annually.
(F) Income certifications shall be maintained on file at the Project with respect to each low‐income
tenant who resides in a Low Income Unit or resided therein during the immediately preceding calendar
year, and the Owner will, promptly upon receipt, file a copy thereof with the Department if so requested
by the Department.
(G) At least zero (0)% of the Low Income Residential Rental Units of the Project shall be occupied (or
treated as occupied) by individuals or individuals or families, where at least one member of the
individual or family meets one or more of the following criteria (enter number of Residential Rental Units
after each):
i.

Homeless Individual(s) or families: a person(s) who has lived a) in places not meant for
human habitation such as cars, parks, sidewalks, abandoned buildings, etc.; b) in an
emergency shelter facility; c) in a transitional housing facility (not permanent housing
(Zero (0) Residential Rental Units);

ii.

Seriously Mentally Ill Persons, i.e., adults whose emotional or behavioral functioning is so
impaired as to interfere with their capacity to remain in the community without supportive
treatment. The mental impairment is severe and persistent and may result in a limitation
of their functional capacities for primary activities of daily living, interpersonal
relationships, homemaking, self‐care, employment or recreation. The mental impairment
may limit their ability to seek or receive local, state or federal assistance such as housing,
medical and dental care, rehabilitation services, income assistance, or protective services
(Zero (0) Residential Rental Units);

iii.

Seriously Emotionally Disturbed, i.e., persons between birth and age 18 who currently or at
any time during the past year have had a diagnosable mental, behavioral, or emotional
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disorder that resulted in a functional impairment which substantially interferes with or
limits the person’s role or functioning in family, school, or community activities. Seriously
emotionally disturbed persons are to be certified by a referral agency recognized by the
Department. (Zero (0) Residential Rental Units);
iv.

Developmentally Disabled Persons suffering from a severe, chronic condition attributable
to a physical or mental impairment manifesting itself before the age of 22 and likely to
continue indefinitely. Developmentally Disabled Persons are to be certified by a referral
agency recognized by the Department. (Zero (0) Residential Rental Units);

v.

Victims of AIDS/HIV, as certified by a licensed M.D. (Zero (0) Residential Rental Units)

vi.

Victims of domestic violence, as certified by referral agency recognized by the Department
(Zero (0) Residential Rental Units).

vii.

Victims of chronic substance abuse, as certified by a referral agency recognized by the
Department (Zero (0) Residential Rental Units)

viii.

Physically Disabled Persons suffering from a physical impairment that substantially limits
one or more major life activity or have a record of such impairment (Zero (0) Residential
Rental Units)

(H) At least Zero (0)% of the Low Income Residential Rental Units of the Project shall be occupied (or
treated as occupied) by individuals or families, where at least one individual in each unit will be 55 years
of age or older.
(I)
At least Zero (0)% of the Low Income Residential Rental Units of the Project shall be occupied (or
treated as occupied) by individuals in each unit who are 62 years of age or older and are receiving
supportive services.

Management Units. The Owner acknowledges that the Project will contain Zero (0) residential units, of
which Zero (0) are occupied by a manager or maintenance individual and are considered management
unit included in the common area, leaving Zero (0) rent‐commanding units. Of the Zero (0) rent‐
commanding units, Zero (0) are to be rented at market rates and Zero (0) at restricted, low‐income rents.

Amenities and Design Features: The Owner acknowledges that the following amenities and design
features will be included in the Project upon completion of construction:
The Project will contain Gross Floor Area of ______ square feet and Net Rentable Area of ______ square
feet. The project will consist of__( ) ____‐story buildings, each containing residential units. The project’s
unit mix will include ____( ) two bedroom one bathroom units, each containing _____ square feet, ____( )
three bedroom two bathroom units each containing _____ square feet, and _____( ) four bedroom two
bathroom units each containing _____ square feet. Project parking will consist of __( ) total spaces.
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Agreed upon Amenities for the project will be as follows:

Agreed upon Design Features specifically installed in the project include:
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ATTACHMENT III

When recorded return to:
Arizona Department of Housing
Attn: Rental Program Administrator
1110 W. Washington Street, Suite 310
Phoenix, AZ 85007

CONSENT AND SUBORDINATION AGREEMENT
THIS CONSENT AND SUBORDINATION AGREEMENT (“Agreement”) is made and entered
into as of this ____day of _______________, 200__, by and between the ARIZONA DEPARTMENT OF
HOUSING, an agency and instrumentality of the State of Arizona (the “Department”) together with any
successors
and/or
assignees
to
its
rights,
duties
and
obligations;
____________________________________________________________,
a
(n)
_________________________________________________
(“Lender”);
and
is
agreed
to
by
_____________________________________________________________________,
a(n)
____________________________ (“Owner”).
RECITALS:
WHEREAS, the Department has been designated by the Governor of the State of Arizona
pursuant to Arizona Revised Statute Section 41‐3901 et seq., and by the Arizona Revised Statutes Section
35‐728(B) and (E) as the designated housing credit agency for the State of Arizona for allocation of federal
low‐income housing tax credits in conjunction with Sections 38(a) and 42 of the Internal Revenue Code of
1986, as amended and the United States Department of the Treasury Regulations (the ʺCodeʺ);
WHEREAS, the Owner is or shall acquire a fee or lessee’s interest in a _____________ unit
residential rental housing project located on lands within the City of ______________, County of
_______________, State of Arizona, the legal description of which is more particularly set forth in the
Deed of Trust (as hereafter defined), and is incorporated herein by this reference (the “Project”);
WHEREAS, in connection with the Owner’s acquisition of its interest in the Project, the Lender
made a loan in the original principal amount of $_________________ to Owner (the “Loan”). The Loan is
evidenced by that certain promissory note in the original principal amount of $___________________
made by the Owner to the order of the Lender (the “Note”);
WHEREAS, the Owner’s repayment of the Loan and performance of the terms of the Note is
secured by a lien on the Project created by that certain Deed of Trust, Assignment of Rents and Security
Agreement dated _____________, 200__ and recorded on _____________, 200__ in the official records of
the State of Arizona, County of ________________ Recorder’s Office at Instrument No.
_____________________ (the “Deed of Trust”) (the Note, the Deed of Trust and each and every other
document and instrument executed by the Owner in connection with the making of the Loan by the
Lender are collectively referred to as the “Lender Loan Documents”);
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WHEREAS, the Department and the Owner have entered into that certain Declaration of
Affirmative Land Use And Restrictive Covenants Agreement dated ______________, 200_, and recorded
in the official records of the State of Arizona, County of ______________ Recorder’s Office, Instrument
No. ___________________ (the “Declaration”) pursuant to which, under the terms of the Declaration, the
Department shall allocate federal low‐income tax credits to the Project;
WHEREAS, the allocation of the federal low‐income tax credits to the Project by the Department
is of material benefit to the Lender;
WHEREAS, certain provisions of the Declaration are required by federal law to protect the rights
of the Project’s tenants in the event the Project is acquired by foreclosure or instrument in lieu of
foreclosure; and
WHEREAS, the Department requires the execution and delivery of this Agreement by the Lender
and the Owner as a condition to the Department’s entering into the Declaration.
NOW, THEREFORE, in consideration of the premises and promises contained herein, and other
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
parties agree as follows:
AGREEMENTS:
1.

Accuracy of the Recitals. The parties hereby acknowledge the accuracy of the Recitals which are
incorporated herein by this reference.

2.

Consent to Execution.
Declaration.

3.

Subordination. The Lender hereby subordinates its lien(s) to the rights and interests created
pursuant to Section 4(b) of the Declaration such that a foreclosure (or the execution of an
instrument in lieu of foreclosure) shall not extinguish such rights and interests.

4.

Acknowledgment and Agreement Regarding Three‐Year Period After Termination. The Lender
acknowledges and agrees that pursuant to Section 4(a) of the Declaration, the Declaration will
terminate on the date the project is acquired by foreclosure or instrument in lieu of foreclosure
(unless it is determined that such acquisition is part of an arrangement with the Owner a purpose
of which is to terminate such period); provided, however, Lender hereby acknowledges and
agrees that the acquisition of the Project by any party by foreclosure or instrument in lieu of
foreclosure shall be subject to the provisions of Section 4(b) of the Declaration, which provisions
shall continue in full force and effect for a period of three (3) years from the date of such
acquisition; provided, further, that such provisions shall not apply during such period if and to
the extent that compliance therewith is not possible as a consequence of damage, destruction,
condemnation or similar event with respect to the Project.

5.

Lender Loan Documents. The Lender agrees that should any provision of any Lender Loan
Document purport to limit or impair any rights of the Department under Section 4(b) of the
Declaration, then such provision shall be null and void and of no force and effect.

The Lender hereby consents to the execution by the Owner of the
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6.

Absolute Subordination. The Department shall have absolutely no duty or responsibility, and the
priority of the provisions of Section 4(b) of the Declaration over the Lender Loan Documents shall
in no way be affected or diminished by any failure of the Department regarding any act or
omission by the Department relating to the provisions of Section 4(b) of the Declaration, the
Owner or otherwise.

7.

Controlling Instrument. In the event of any conflict between this Agreement and any of the
Lender Loan Documents, this Agreement shall control.

8.

Successors, Assigns and Participants. This agreement applies to, inures to the benefit of, and
binds all parties hereto, their heirs, legatees, devisees, administrators, executors, participants,
successors and assigns.

9.

Counterparts. This agreement may be executed in any one or more counterparts, each of which
in the aggregate shall constitute one and the same Agreement.

10.

Governing Law. This Agreement shall be controlled by, governed in accordance with and
enforced under the internal laws of the State of Arizona without regard to conflicts of law
principles.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their
duly authorized representative as of the day and year first above written.
AGREED AND ACKNOWLEDGED:
ARIZONA DEPARTMENT OF HOUSING
ITS SUCCESSORS AND/OR ASSIGNS
a Department of the State of Arizona

“OWNER”:

By
It’s___ Director__________
By
Its

LENDER:
____________________________________,
a(n)_________________________________
By__________________________________
Its

_
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State of

}

County of

}

The foregoing instrument was acknowledged before me this ______day of ___________, 200_,
by__
, the _____________________ of Arizona Department of Housing, its successors
and/or assigns an agency and instrumentality of the State of Arizona, on behalf of the State.
(Seal and Expiration Date)
__________________________________
Notary Public

State of _________________
County of _______________
The foregoing instrument was acknowledged before me this ____ day of __________, 200_, by
__________________________________, the ________________of ____________________________, a(n)
___________________, on behalf of the _________________________.
(Seal and Expiration Date)
________________________________
Notary Public

State of ___________________
County of _________________
The foregoing instrument was acknowledged before me this _____ day of _______________, 200_,
by _______________________, the _______________of __________________________, a(n)
________________, on behalf of the __________________.
(Seal and Expiration Date)
__________________________________
Notary Public
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ATTACHMENT IV
RELEASE AND INDEMNIFICATION
The undersigned Federal Low Income Housing Tax Credit applicant acknowledges, covenants and agrees
that it has not relied upon or sought any information from the Arizona Department of Housing, its
successors and/or assigns, its agents, counsel or employees in conjunction with the application for,
issuance of and reporting to the federal government of an allocation of low income housing tax credits.
In conjunction with the undersignedʹs application and allocation of tax credits, the undersigned
acknowledges and agrees that it shall hereby release the Department, its agents, counsel and employees
from any claim, loss, demand or judgment as a result of allocation of federal low income housing tax
credit dollars to the Project or the recapture of tax credit dollars by the Internal Revenue Service to
include any interest and penalties thereon; and the undersigned does hereby further agree for itself, its
successors and assigns to indemnify the Department, its agents, counsel and employees from any claim,
loss, demand or judgment, to include reasonable attorneyʹs fees as a result of allocation of tax credit
dollars by the Department in the event of an assessment and deficiency determination or otherwise by the
Internal Revenue Service.
DATED: ___________________________, 200_.
OWNER:

By______________________________________________________
Title___________________________________________________

STATE OF
COUNTY OF
The foregoing was acknowledged before me by __________________________________, this _____ day of
____ ___________, 200_.
_______________________________________
Notary Public
My Commission Expires:
______________________________
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ATTACHMENT V

REQUIRED PROVISION FOR TRIBAL LEASE AGREEMENT

Notwithstanding anything to the contrary contained herein, should there be any conflict between
the terms of this Lease and the Declaration of Affirmative Land Use and Restrictive Covenant Agreement
between the Lessee and the Arizona Department of Housing dated ____________ __, 200__, the terms of
such Declaration of Affirmative Land Use and Restrictive Covenant Agreement (ʺDeclarationʺ) shall
control. The terms of this Lease are unconditionally subordinated at all times and under all
circumstances to the Declaration. Further, the Lessor unconditionally agrees to any amendments to such
Declaration of Affirmative Land Use and Restrictive Covenant Agreement to correct factual errors or as
are necessary to comply with the provisions of Section 42 of the Internal Revenue Code of 1986, as
amended, and the regulations promulgated thereunder which are now, or may in the future be, effective.

ATTACHMENT VI
Compliance Certification

__________________________________ (the “Developer”) does hereby certify to the following:
A)

The Federal Tax ID Number for _________________________ (the “Project Owner”) is: __________

B)

The Project, ___________________, is in full compliance with Section 42 of the Code and the
Regulations, and the Project shall continue to comply with Section 42 of the Code and the
Regulations during the Compliance Period as required by the Code; that the information
supplied in the Application is and will continue to be true and correct as of the time of allocation
of tax credit dollars; and that no ownership change will occur in the “Developer”/ ”Project
Owner” without the prior written consent of the Department.

C)

The Project is in full compliance minimizing the involuntary displacement of low‐income
households, and that the Project is available for occupancy by all persons regardless of race,
national origin, religion, creed, sex, age or handicap.

D)

The Project is in full compliance with the requirements of the Fair Housing Act Design Standards.

E)

The date the Project was “placed in service” is ____________________.

_____________________________________________
General Partner

Date:

By:
Title:

State of
County of

)
)

The foregoing instrument was acknowledged before me this
, the
of
corporation, on behalf of the corporation.

day of

, 200_ by
an

(Seal and Expiration Date)
Notary Public

