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CONCERNS ABOUT DEPARTMENT OF FINANCE GUIDANCE ON 

AB X1 26 REQUIREMENTS FOR HOUSING SUCCESSOR AGENCY 
April 9, 2012 

 

BACKGROUND 

 

On March 29, 2012, the State Department of Finance issued a document entitled “Housing 

Frequently Asked Questions,” which provided responses to three specific questions regarding the 

implementation of AB X1 26 as it relates to housing assets and the Low and Moderate Income 

Housing Fund. 

 

This document raises significant concerns, as it includes information that is incorrect, 

contradictory, and not supported by law. There has been no Administrative Procedures Act 

process, yet parties are using this guidance as a rulemaking, creating a virtual slander of title 

which makes the development or transfer of any project that includes housing funded by the Low 

Mod Fund a more expensive, risky, and lengthy process. 

 

Additionally, some of the conclusions in the document directly conflict with verbal assurances 

previously received from the Department of Finance, assurances that were relied upon by 

jurisdictions when assuming the responsibility for the Housing Successor Agency and 

transferring assets as provided in Section 34176 of the Health and Safety Code.  

 

CONCERNS 

 

Transfer of Housing Assets: DOF states that Oversight Board approval is needed to transfer 

obligations and related funds to the Successor Housing Agency.  

 

Concern: This interpretation has resulted in concerns from title companies and lenders over 

the validity of the transferred assets. It suggests that the Oversight Board and Department of 

Finance have the ability to impact decisions relating to assets already transferred. This 

interpretation will have a paralyzing effect on future closings and could potentially impact 

the disbursement of funds from projects that have already closed their financing. If a 

developer has executed construction contracts subsequent to a closing, the bank or equity 

provider could now arguably refuse to distribute funds. The developer would default on its 

contract and be forced to sue the State. 

 

Response: This contradicts existing law. Section 34176 provides that the housing assets and 

functions are retained or transferred to the Successor Housing Agency and Section 34177(g) 

provides that the Successor Agency effectuates transfer to the Successor Housing Agency, 

presumably to the extent those assets and functions are not retained under Section 34176(a). 

There is no role for the, the Oversight Board, or the Department of Finance with respect to 

these “retained assets” or "transferred assets". Only in the case where the Successor Agency 

has not acted to transfer non-retained housing assets is Oversight Board approval needed.  

 

The implication that Oversight Boards and DOF must approve all asset transfers to Successor 

Housing Agencies came nearly two months after the dissolution of RDAs. In the meanwhile, 
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many successor agencies and housing successors have worked out the division of assets 

based on a reasonable reading of ABx1 26 and proceeded to honor enforceable obligations 

for housing projects that rely on these assets. Lenders, investors, and title companies are 

understandably concerned over the DOF position, as it calls into question the Successor 

Housing Agencies’ ability to convey these assets. Transactions that must close on tight 

timelines are now in danger of falling apart, thereby impairing numerous private contracts. 

 

Solution: DOF needs to amend its guidance to conform with the law, reiterating that the 

housing assets are retained or transferred per the provisions of Section 34176 and the 

Successor Housing Agency has the authority to manage those assets. The amended guidance 

should also make clear that transfers of housing assets to housing authorities (in the event 

that the city or county that authorized the redevelopment entity did not opt to become the 

successor housing agency) occurred by operation of law and are not subject to Oversight 

Board and/or DOF approval. 

 

Obligations after June 28, 2011: DOF states that no obligations should have been created against 

the Low and Moderate Income Housing Fund after June 28, 2011.  

 

Concern: This may be interpreted widely to include obligations made by other public 

agencies with third parties using Low and Mod Funds transferred by a former RDA prior to 

the June 28
th

 date. It also may be interpreted to include bond proceeds, which should be 

available to commit after the June 28
th

 date as required by bond covenants. It may also be 

interpreted to repudiate agreements entered into by the former RDA after June 28
th

 or to 

prevent the Successor Housing Agency from entering into agreement that implement 

enforceable obligations entered into prior to June 28, 2011. 

 

Response: Some lenders and other financial partners may be concerned whether obligations 

made after this date are valid. Some examples include the following types of situations: 

 

 RDAs entered into enforceable commitments of funds prior to June 2011 and entered into 

loan documents or other implementing agreements required under the enforceable 

commitments after June 2011.  Developers subsequently entered into construction 

contracts and private lenders and investors expended funds for the projects. All these 

private parties could be harmed if RDA loan funds revoked under DOF guidance. 

 

 Developers are refinancing tax credit deals, with RDA loans made 15 years ago. RDA 

loan documents provide for subordination of RDA loans upon refinancing. Title 

companies and lenders are nervous that the successor agency can no longer enter into 

subordination agreements as a post June 11 agreement – halting economic activity and 

putting developers at risk of defaulting on private loans.  

 

 RDA issued housing bonds prior to June 2011. Bond covenants require the use of those 

funds for affordable housing. To comply with bond covenants, RDAs need to be able to 

enter into contracts for use of those funds after June 2011. 
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Solution: DOF needs to amend its guidance to provide further definition of obligating party 

and type of obligation in a manner that recognizes that some activity is allowable after June 

28
th

, including the commitment of bond proceeds whose use is limited by bond covenants 

and the entry into additional agreements as contemplated in enforceable obligations entered 

into prior to June 28, 2011. 

 

Definition of Housing Assets: DOF includes a definition of housing assets. 

 

Concern: The definition unduly restricts what can be considered housing assets.  

 

Response: The law does not define housing assets, and the DOF guidance includes a 

narrower definition than we believe the law intended. The following are some examples of 

assets that should be considered housing assets: 

 

 Loans are also assets, whether or not they are secured against real property. 

 

 The RDAs may have entered into agreements with state and federal government to use 

state and federal program funds to acquire, rehabilitate and dispose of properties under 

those programs (for instance, foreclosed properties under the NSP program) without use 

of any tax increment funds. If such properties are not considered housing assets, the 

housing successor may not be able to convey them as required under those federal and 

state programs and agreements with the state and federal government. 

 

Solution: If there is a desire to define housing assets, this should be done either legislatively 

or through an administrative process that allows for stakeholder and public input. 

 

Use of Program Income: DOF states that income from retained assets is not itself considered an 

asset and must be redistributed to taxing entities.   

 

Concern: DOF is reversing its word, given to local governments, that loan repayments could 

be used to cover the administrative costs of Successor Housing Agencies. The law allows tax 

increment to be used for administration of the non-housing funds, but not the housing funds. 

Cities and counties relied on these statements when making the decision to accept the 

housing assets. To not allow the use of loan repayments and other income derived from the 

retained assets results in an unfunded mandate for local government. 

 

Response: This contradicts existing law. Section 33334.3 (b) states that any income earned 

from housing assets must be used for Low and Moderate Income Housing purposes.  This 

provision of law was not repealed by AB X1 26. Additionally, the only authority given to 

capture Low and Moderate Income Housing funds is described in Section 34176, which 

states “any amounts on deposit in the Low and Mod Fund.” Future proceeds of retained 

housing assets are themselves retained—otherwise there would be no asset, only an 

obligation. To decide otherwise flies in the face of AB X1 26, which specifically envisions a 

role for Successor Housing Agencies beyond monitoring existing assets. 
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As an example, the City of San Jose, which elected to retain the housing assets, has a 

portfolio of Low and Moderate Income Housing funded loans of approximately $600 million.  

It takes considerable administrative funding to manage the more than 1,000 loans that were 

retained. If no funding is available to cover administrative costs, yet the law requires that the 

retained assets be managed in accordance with Community Redevelopment Law, and if there 

is no mechanism to rescind the election to become a Successor Housing Agency, cities may 

be forced to sue. If cities do not manage the housing assets, some other entity would have to 

do so. They too would not have the administrative capacity to do so without appropriate 

funding and they would not have the knowledge or experience with the loans themselves to 

be in the position to manage them and make money that would return to the taxing entities. 

 

Solution: DOF needs to revise its guidance to conform with the law, which requires that 

income from housing assets be used for Low Mod purposes.  

 

Mixed Use Projects/ Housing Asset Share: DOF FAQ sets out an incomprehensible definition or 

perhaps process on how to handle mixed use assets that include a housing asset “share” of mixed 

assets acquired in part or in whole by Low Mod funds. 

 

Concern: In many cases, residential and commercial uses were financed together as an 

integrated package, and the commercial income is insufficient to buy the commercial out of 

its share of the project financing. 

 

Response: There is no way to implement the guidance both because it is incomprehensible 

and because it fails to recognize the practical reality of these mixed use situations. In most 

affordable housing developments that include a commercial component, the commercial is 

subsidized by the residential units. For example, a 71-unit mixed-use affordable housing 

property in the Bay Area was built on land purchased by the local RDA over 15 years ago. 

12,000 square feet of the project is commercial space, which represents 20% of the square 

footage. The entire project is being refinanced in order to pay for needed repairs to the 

building which includes significant exterior repairs needed to keep the commercial space 

viable.  The commercial space share of the repair costs is $1.5 million. However, the net 

annual commercial income from the commercial is only $75,000 per year, which is less than 

its proportional share of the repair costs.  Another Bay Area project involves new 

construction of a 150-unit TOD project with 10,000 sq. ft. of retail.  The RDA provided Low 

Mod Funds and donated land valued at $16 million to the developer.  The net commercial 

income anticipated from the project will not support enough debt to pay for the development 

of the commercial shell, much less pay for the share of the land upon which it is being built 

(the cost to the Successor Agency of buying the retail condo out of its share of the 

development costs would be $1 million). 

 

Solution: This section of the guidance needs to be rewritten/re-thought to conform with the 

reality of mixed income development financed in part or in whole by Low Mod Funds. Again 

this needs to happen in a manner that allows for meaningful input from stakeholders and the 

public. 


