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Dear Clients and Associates:

California’s legislative session came to an end on October 15,
2001 as Governor Gray Davis signed into law or vetoed a number
of bills affecting affordable housing. The usual drama was height-
ened because Governor Davis’ position on several of these bills
was not known until the very end. While the overall number of
affordable housing bills introduced was not as large as in prior
sessions, the import of the affordable housing legislation is con-
siderable. This legislation is likely to have far reaching implica-
tions for affordable housing development in California.

While we have provided updates on the progress of these bills
during the year, many crucial changes were made to the bills rel-
atively "late in the game." This report provides our overview of
the final versions of the affordable housing legislation produced
this legislative session. You should bear in mind that these laws
are complex and the legislative history provides considerable
insight into the intent behind the legislation. If you would like
further information about particular legislation or would like
copies of the bills or the legislative history, please contact our
Affordable Housing Practice Group.

Sincerely,

Steve Ryan, Chairman 
Affordable Housing Practice Group
McCutchen, Doyle, Brown & Enersen, LLP

Message from the Editor 
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Introduction

California’s legislative session ended on October 15, 2001. As always, the California
legislature was extremely active in generating legislation having a significant impact upon
the affordable housing community. What follows is a summary of a few of the more
important legislative developments.

In 2001, California enacted four major pieces of legislation that will have a significant
impact on the affordable housing community. The most important change was to
California’s prevailing wage law (SB 975). Now, many forms of “public” support may trig-
ger prevailing wage requirements. California also increased the amount of state tax cred-
it available for affordable housing to $70 million (SB 73). This effectively doubles the
state subsidy over the past several years. On the development process side, two pieces of
legislation (AB 369 and SB 1098) provide developers with additional weapons to count-
er local governmental or community opposition to affordable housing although the most
significant proposal (SB 910) never made it out of the legislature this year. These impor-
tant developments are addressed first.

Significant Legislation
Prevailing Wage

In what is easily the most controversial affordable housing legislative development of
the year, Governor Davis signed legislation that could ultimately apply prevailing wage
laws to most of California’s affordable housing developments.

SB 975 (Alarcon) greatly expands the application of prevailing wage laws to public
works projects, including affordable housing. This legislation was hotly debated between
the forces of affordable housing and organized labor and the Governor's position was not
entirely certain until the very last day. While the long term effects likely will be increased
costs for affordable housing development, last minute changes in the Assembly added
some short term relief for affordable housing projects currently on the drawing board.

This legislation defines "public funds" used in public works projects to determine
when the state’s prevailing wage laws will be triggered. SB 975’s definition of public funds
seeks to remove ambiguity regarding the definition of “public funds” for development
projects.1 It also states that projects financed through Industrial Development Bonds
issued by the California Infrastructure and Economic Development Bank must comply
with existing laws pertaining to prevailing wages. While the Assembly amendments pro-
vided some relief for affordable housing projects, the Bill has broad implications for all
present and future affordable housing developments.2
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Under SB 975 "public funds" are defined very broadly. There has been a great deal of
concern raised with respect to the possibility that this definition will unfairly extend the
scope of what was intended to be covered by prevailing wage. Public funds are now
defined as any of the following: 

• payment of money or the equivalent of money by a state or political subdivi-
sion; 

• construction work performed by a state or political subdivision in execution of
a project; 

• transfer of an asset for less than fair market price; 

• fees, costs, rents, insurance or bond premiums, loans, interest rates, or other
obligations normally required in the execution of a contract that are paid,
reduced, charged at less than fair market value, waived or forgiven; or 

• repayment of money on a contingent basis and, credits applied against repay-
ment obligations. 

Perhaps, in acknowledgement of this far reaching extension of prevailing wage require-
ments, certain affordable housing “carve-outs” were included at the last minute in the leg-
islative process. Under the statute, the following types of affordable housing develop-
ments are presently exempt from the prevailing wage requirements:

• Affordable housing for low- or moderate-income persons either financed in
whole or in part through the Low- and Moderate-Income Housing Fund.

• Qualified residential rental projects financed on or before December 31, 2003,
that are in whole or in part financed through bonds issued by the California
Debt Limit Allocation Committee.

• Single family residential projects financed on or before December 31, 2003,
that are financed in whole or in part through qualified mortgage revenue
bonds, qualified veterans' mortgage bonds, and mortgage revenue certificates
issued under the Qualified Mortgage Credit Certificate Program.

• Low income housing projects that are allocated federal and state low income
housing tax credits on or before December 31, 2003 by the California Tax
Credit Allocation Committee.

Tax Credits

California greatly increased the amount of state tax credits available which should help
ameliorate the high cost of producing affordable housing in the State. Since 1998,
California State Tax Credits have doubled.
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SB 73 (Dunn) increases the aggregate annual credit amount from $50 million to $70
million starting in 2001, and adjusts that amount annually for inflation. This increase is
designed to make affordable housing production more feasible in our high cost state. It
follows on the heels of two related increases. In 1998, the maximum aggregate California
state credit increased from $35 million to $50 million for calendar years 1998 and there-
after. In addition, federal legislation enacted last year increased the federal tax credit
under Section 42 from $1.25 per capita to $1.50 for 2001 and $1.75 for 2002. 

Further, SB 73 directs the California Tax Credit Allocation Committee (CTCAC) to
review and evaluate the geographic apportionment methodology of the low-income hous-
ing credit program and to report back to the Legislature by June 30, 2002. The report
must consider, among other things, equitable distribution of the tax credits in accordance
with local and regional housing needs.

Land Use

California enacted two new laws that directly impact the affordable housing develop-
ment process. While significant, these bills were watered down in the legislative process.
The result could have been far more onerous on governmental agencies. While more lim-
ited than initially proposed, these statutes add to the weapons available to affordable
housing developers stymied by the development process.

AB 369 (Dutra) makes it more difficult for a local government to deny housing devel-
opment projects for low-, very-low-, and moderate income households. The legislation
strengthens the state affordable housing law by requiring a court to award attorneys’ fees
to an affordable housing developer whose project was unfairly denied by a local agency
except under limited circumstances. 

SB 1098 (Alarcon) requires local governments to make specific findings when extend-
ing an interim ordinance that has the effect of denying land use approvals needed for the
development of projects with a significant component of multifamily housing.3

Importantly, earlier Assembly amendments deleted the reference to prohibiting the
"adoption" of an interim ordinance; the bill now only refers to prohibiting the "exten-
sion" of an interim ordinance. This Bill was strongly opposed by the League of California
Cities, and an earlier version of the same legislation was vetoed last session by Governor
Davis. Due to overwhelming support from the Affordable Housing Community, Davis
signed this version, SB 1098. Specifically, SB 1098:

l Prohibits a city or county, including a charter city and/or county, from extend-
ing beyond 45 days, any interim ordinance that denies approval of projects
with a significant component of multifamily housing (i.e. that include at least
one-third of the total square footage of the project for multifamily housing),
unless the legislative body makes written findings, supported by substantial
evidence, that all of following exist: 
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u Approval of the project would have a significant, direct and unavoidable
adverse impact based on objective, identified, written public health or safety stan-
dards or policies, or conditions as they existed on the date that the ordinance was
adopted.

u The interim ordinance is necessary to avoid the specific, adverse impact.

u There is no feasible alternative to avoid the specific, adverse impact.

l Clarifies that existing law still applies to an interim ordinance relating to demoli-
tion, conversion, or rehabilitation of affordable multifamily housing.

l Clarifies that local governments must identify and appropriately zone sufficient land
to meet the jurisdiction's housing needs for all income categories and assure that
the zoning is accompanied by appropriate standards to facilitate the development of
housing for lower and moderate income households.

Other Notable Legislation
California adopted other notable affordable housing legislation, especially in the land

use, fair housing, finance and tenant rights areas. The more significant changes are sum-
marized below.

Fair Housing

SB 520 (Chesbro) clarifies existing state law by requiring housing elements to consid-
er the housing needs of the disabled, and prohibits discrimination against the disabled in
local zoning and planning documents. The key features of this legislation are as follows: 

• Adds "familial status and disability" to the list of prohibited discrimination by a
local government entity if it results in denial or hindrance of access to housing. 

• Adds "persons with disabilities" to the requirement of an analysis of special needs
housing as required by housing element law.

• Adds "familial status" and "disability" to the groups for which housing opportuni-
ties must be promoted by the local housing element. 

• Clarifies the existing law requirement that the housing element of a local general
plan must address and seek to remove constraints to the development of housing
for all income levels and housing for persons with disabilities. 

• Provides that the program for preserving assisted housing developments must
remove constraints or provide reasonable accommodations for housing for persons
with disabilities.
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Land Use

AB 637 (Lowenthal) made a number of changes to inclusionary housing law in an
effort to streamline the process for redevelopment agencies as well as private developers.
Among the many changes, the legislation targets funds to the housing needs identified in
the locality's housing element of its general plan, requires the replacement of 100 percent
(rather than 75 percent) of housing removed and at the same income levels; requires 55-
year covenants on assisted rental units and 45-year covenants on assisted ownership units;
prohibits the use of the funds for off site improvements except when they are a funda-
mental element of the development and proportionally benefit affordable housing units
which are protected with a covenant; and requires the housing funds be leveraged with
other funds if available.

SB 221 (Kuehl) prohibits approval of a subdivision map or development agreement for
development of more than 500 residential units, unless the locality finds that sufficient
water is available.4 This legislation expressly excludes developments exclusively for “very
low” or “low” income households.

SB 497 (Sher) limits lot line adjustments to four or fewer adjacent parcels. Prior law
did not limit the number of parcels that could be the subject of a lot line adjustment nor
did it require that the parcels be adjacent. The portions relating to SB497 lot line adjust-
ments were a last minute change in response to opposition to a multi-lot lot line adjust-
ment proposed by the Hearst Corporation. If developers want to reconfigure more than
four lots, they must proceed with the more cumbersome and time consuming subdivision
process, even if the changes to the existing lot lines are minor.

Finance

AB 807 (Salinas) makes migrant housing an eligible use of Farmworker Housing Grant funds,
although in his signing message the Governor directed the Department of Housing to provide
rental assistance and vouchers only in extraordinary circumstances and to give priority to perma-
nent housing structures for farmworkers.

AB 1467 (Kehoe) allows non-profit agencies to be appointed as receivers for substandard
buildings, and for receivers to recover their costs by placing a lien on the property.

SB 211 (Torlakson) permits a redevelopment agency to extend the termination date of rede-
velopment plans if certain conditions are met, including increasing from 20% to 30% the tax
increment revenue earmarked to provide low and moderate-income housing. This could result in
several more billions of dollars for affordable housing. SB 211 also prohibits the adoption of an
ordinance declaring that there is no further need for an agency if the agency has excess surplus
funds or has not completed specified obligations. It authorizes a redevelopment agency that
adopted a redevelopment plan on or before December 31, 1993, to amend that plan in accor-
dance with specified procedures to extend its effectiveness to pay indebtedness and receive tax
increment revenues for not more than 10 years, if specified requirements are met, including the
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issuance of a letter by the Department of Housing and Community Development confirming
that the agency has not accumulated an excess surplus in its Low and Moderate Income Housing
Fund.

SB 459 (McPherson) clarifies the definition of affordable housing cost, for any redevelopment
agency within Santa Cruz county, as it relates to tax increment funds in a Low and Moderate
Income Housing Fund. The bill generally raises to 40% the percentage of income a homebuyer
household may spend for the housing to be considered affordable. Earlier versions of this legisla-
tion would have made this change generally applicable for all California counties, with obvious
widespread implications. The version that was eventually signed by Governor Davis limits the
application to Santa Cruz county only, thus substantially negating the impact of the legislation.

Tenant Rights

AB 472 (Cedillo) requires property owners to pay relocation benefits to tenants that are ordered
by a local agency to vacate a unit due to an immediate threat to their health and safety. The legisla-
tion also requires a receiver to notify the court of an order or notice to correct substandard condi-
tions with which a receiver cannot remedy. Tenants, tenant associations and other government agen-
cies would be permitted to file a motion in a receivership to ask the court to address a dispute. AB
472 clarifies that a notice to abate may be issued by a local enforcement agency if a building is in vio-
lation of local ordinances relating to building standards. 

As originally introduced this bill created a state fund that local agencies could apply for
to provide relocation benefits to tenants. Those provisions were removed in committee
and this legislation now places the responsibility on owners to pay relocation benefits
while allowing local agencies to adopt procedures for advancing those benefits and
recouping them from property owners in the form of liens and other penalties.

SB 985 (Kuehl) increases the notice period from 30 to 60 days for no fault eviction of
tenants. It is being tested on a pilot program basis in three Southern California cities. The
legislation also exempts condominiums from the Costa-Hawkins rent control act and
requires owners to provide tenants with specified lease and contact information. The
additional notice provided by SB 985 shall apply only to a tenant who has been living in
a dwelling for at least one year, and does not apply if any one of a number of exceptions
are applicable. Due to significant opposition, this tenant rights legislation was scaled
down from a generally state-wide provision to a pilot program affecting only Los Angeles,
Santa Monica and West Hollywood. 

Military Base Reuse

AB 185 (Wright) expands certain preferences in state competitive bidding for
California-based companies who pledge to perform the contract in a manner that sup-
ports economic recovery of areas experiencing hardship due to the decommissioning of a
military base. For contracts for goods, if the bidder certifies and demonstrates that at
least half of the labor required to perform the contract will be provided at a worksite66
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located within such a recovery area, the state will award a 5% preference. For contracts
for services, if the bidder certifies and demonstrates that at least 90% of the labor
required to perform the contract will be provided at a worksite located within such a
recovery area, the state will award a 5% preference. Previously law required that 100% of
the labor for a services contract be provided within the recovery area in order to qualify
for the 5% preference.

The law also created additional preferences for contractors who pledge to hire persons
living within a recovery area during the period of contract performance. For each five
percent of a contractors' work force for performance of the contract that is hired from a
recovery area, the bidder will be awarded a 1% preference (up to a maximum of 4%).

AB 967 (Chan) expanded the list of buildings at decommissioned military bases that
are entitled to a grace period for gradually being brought into compliance with state
building and fire codes.

Failed Proposals
Perhaps as significant as the bills that did make into law are the ones that did not. In

this regard, it is likely that the bills mentioned below, or modified versions of them, will
be considered in the next legislative session.

There was a particularly hard fought battle over SB 910, which ultimately did not make
it to the Governor’s desk this legislative session. SB 910 (Dunn) would have increased
enforceability of state housing element law by creating sanctions for local governments
that failed to comply with existing law. Under this legislation, a jurisdiction's housing
element would have been presumed invalid in court if the Department of Housing and
Community Development found the housing element out of compliance. It would have
enabled successful plaintiffs to recover their costs and fees and courts would have been
permitted to assess penalties based on population against non-complying jurisdictions

A trio of bills, AB 806, AB 820 and AB 905, focused on providing affordable housing
to State, county and city employees. They would have established CHFA programs to pro-
vide home loan and downpayment assistance to public employees with special programs
for fire and police.

Several bills had Military Base Reuse implications. Under AB 1436 a military base reuse
plan would have required that any residential structures on the base be preserved, main-
tained, and designated for low-income housing. AB 1436 would also have prohibited any
of that housing that is located in an unincorporated area (e.g., El Toro) from being
annexed by a local governmental entity without the consent of the landowner. 

AB 1606 would have allowed a city to satisfy its share of the regional housing need on
the basis of two units of credit for each unit of housing on a decommissioned military
base that is converted to low-income housing.
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1 The legislation’s definition of "public funds" closely conforms to several precedential coverage decisions made by the Department
of Industrial Relations in 2000 and 2001. These coverage decisions broadly define what will be deemed a “payment” of public
funds. Public funds can take the form of land contribution, reimbursement plans, installation, grants, waiver of municipal fees,
and other types of public subsidy. 

2 The following summarizes the key features of SB 975: 
A. Declares the intent of the Legislature that projects financed through California Infrastructure and Economic Development

Bank (CIEDB), including projects financed through Industrial Development Bonds (IDBs), comply with existing labor law
pertaining to prevailing wages. 

B. Includes "installation" in the existing definition of "public works." 
C. Defines "public funds" used in public works as any of the following: (i) payment of money or the equivalent of money

by a state or political subdivision directly to or on behalf of the public works contractor, subcontractor, or developer; (ii)
construction work performed by a state or political subdivision in execution of a project; (iii) transfer of an asset of value
for less than fair market price; (iv) fees, costs, rents, insurance or bond premiums, loans, interest rates, or other obligations
normally required in the execution of a contract that are paid, reduced, charged at less than fair market value, waived or
forgiven; or (v) repayment of money and credits applied on a contingent basis. 

D. States that if a state or political subdivision provides a direct or indirect subsidy to a private developer or reimburses a pri-
vate developer for costs that would normally be paid by the state or political subdivision, then the project is not subject to
the prevailing wage requirements if the costs or subsidy are de minimus in the context of the overall project. 

E. Exempts the following from the definition of "paid for in whole or in part out of public funds" as proposed in this bill: 
i. Affordable housing for low- or moderate-income persons either financed solely through the Low- and Moderate-

Income Housing Fund established pursuant to current law or financed through a combination of the Fund and pri-
vate funds. 

ii. Qualified residential projects financed on or before December 31, 2003, that are in whole or in part financed through
bonds issued by the California Debt Limit Allocation Committee, unless another statute, ordinance, or regulation,
applies this chapter to the qualified residential project. 

iii. Single family residential projects financed on or before December 31, 2003, that are financed in whole or in part
through qualified mortgage revenue bonds, qualified veterans' mortgage bonds, and mortgage revenue certificates
issued under the Qualified Mortgage Credit Certificate Program, unless another statute, ordinance, or regulation,
applies this chapter to the single family residential project. 

iv. Low income housing projects that are allocated federal and state low income housing tax credits on or before
December 31, 2003 by the California Tax Credit Allocation Committee, unless another statute, ordinance, or regu-
lation, applies this chapter to the low income housing project. 

v. Private residential housing on private land that is not built pursuant an agreement with a state agency, a redevelop-
ment agency, or a local public housing authority. 

vi. Private development projects built on private property that are required by a state or political subdivision to construct
improvements, if the following two conditions are met: 

a. The state or political subdivision contributes no more money, or the equivalent of money, to the overall proj-
ect than that which is required to perform the public work of improvement. 

b. The state or political subdivision maintains no proprietary interest in the overall project. 
3 Existing law allows a local government to adopt an "interim ordinance" (otherwise called a moratorium) prohibiting any new

land use that may be in conflict with a change to the general plan, specific plan or zoning proposal that the jurisdiction is study-
ing or considering. The local government must first make legislative findings that there is a current and immediate threat to the
public health, safety or welfare and that the approval of additional permits would result in the realization of that threat. Upon a
4/5ths vote, the local legislative body can adopt such an ordinance for 45 days and ultimately extend it for as long as two years.
Moratoria are often used to block rental housing projects that a local government otherwise has no legal authority to deny under
California’s anti-NIMBY laws. The delay caused by a moratorium can kill a project by making it financially infeasible or, if the
case of affordable housing developments, by resulting in a loss of public funding. In the past several years, a number of cities have
adopted moratoria that affect multi-family housing development. Though more general in appearance, the moratoria were
almost all adopted in response to a development proposal for a particular rental housing project and affected few other propos-
als.

4 Since 1995, California has required planning agencies to consider information provided by water suppliers in their decision to
approve or deny commercial, industrial, or residential development. A water provider that has more than 3,000 domestic serv-
ice connections may provide an assessment of water supply availability to the local planning agency 

Footnotes
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McCutchen, Doyle, Brown & Enersen, LLP
Affordable Housing Practice Group

Our Affordable House Practice Group is one of the most successful in the United States. We have
handled all aspects of affordable housing development, finance and operation on literally hundreds of
transactions in over 30 states with total project values measured in many billions of dollars. We believe
our Affordable Housing Practice Group has been involved in more affordable housing transactions in
the past decade than any firm in the country outside New York and Boston.

Why have we been so successful? Our People. We make a real difference to our clients’ successes. We
place senior, experienced attorneys directly on the front-lines. Unlike many law firms, we don’t employ
large “teams” of attorneys, frequently young and inexperienced, to learn at our client’s expense.
Importantly, we understand that the law is only the means to our clients’ goals. We provide practical,
real-world solutions to complex business and tax problems.

The Affordable Housing industry is a small one where trust and reputation are paramount. Our attor-
neys have worked hard to earn that trust and respect among key industry players and professionals. We
firmly believe that our industry reputation has proven a key ingredient in our clients’ successes.

Our Firm

McCutchen, Doyle, Brown & Enersen, LLP is one of the largest and oldest law firms in California.
Initially renowned for its litigation expertise, the firm is now a full-service firm of over 325 attorneys
with four offices in California. We are also in affiliation with the J&J Law Firm in Taipei.

Our client base is diverse, ranging from multinational industrial and financial corporations to start-
up companies and small nonprofit groups, and from agricultural cooperatives to sports organizations
and universities.

Some of the firm’s clients consult with us on a regular basis on almost all aspects of their business.
Others retain us to assist in handling specific problems, often requiring the expertise of one or more
practice areas. We understand our job is not to answer abstract legal questions, but to produce tan-
gible results, satisfying our clients that their purposes have been achieved, within the law, in an effi-
cient and ethical manner. We also understand that there can be no client satisfaction unless we pro-
vide excellent legal advice, outstanding client service and cost-effective representation.

Real Estate Development
Bond Financing

Section 42 Tax Credit Counseling
Corporate Investment

Property Tax Abatement

Land Use and Regulation
Nonprofit Organizations
Government Relations

Military Base Reuse
Tax Credit Syndication & Restructuring

McCutchen’s Affordable Housing Group 
provides a cross-discipl inary

practice specializing in:
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San Francisco

Three Embarcadero Center
San Francisco, CA 94111-4067
Telephone: 415-393-2000
Facsimile: 415-393-2286

Los Angeles

355 South Grand Avenue, Suite 4400
Los Angeles, CA 90071-1560
Telephone: 213-680-6400
Facsimile: 213-680-6499

Palo Alto

1900 University Avenue
East Palo Alto, CA 94303
Telephone: 650-849-4400
Facsimile: 650-849-4800

Walnut Creek

1333 North California Boulevard, Suite 210
P.O. Box V
Walnut Creek, CA 94596-1270
Telephone: 925-937-8000
Facsimile: 925-975-5390

Affiliate Office

Taipei, Taiwan

Twentieth Floor, International Trade Building
Suite 2009, 333 Keelung Rd., Section 1
Taipei 110, Taiwan, R.O.C.
Telephone: 001-886-2-2723-5000
Facsimile: 001-886-2-2757-6070


