
New Markets Tax Credit Coalition 
1250 Eye Street NW, Suite 902 
Washington, DC 20005  
 
 
October 18, 2004  
 
 
Eric Solomon, Deputy Assistant Secretary 
Tax Policy 
Department of the Treasury 
1500 Pennsylvania Avenue, NW 
Washington, DC  
 
 
Dear Eric:  
 
 
I am writing on behalf of the New Markets Tax Credit Coalition to request a meeting with you 
and other members of the Treasury Department's NMTC working group on the afternoon of 
Wednesday, October 27th. The Coalition's Board of Directors will be meeting in Washington on 
the 27th and we would appreciate the opportunity to speak with you and your colleagues as you 
move to finalize the Internal Revenue Code rules governing the New Markets Tax Credit 
(NMTC) by the end of the year.  
 
While we would be happy to discuss any NMTC related issues or questions that you or your 
colleagues might have, we have identified the following as priority items for the Coalition to 
discuss when we meet.  
 
 
- NMTC Provisions included in HR 4520  
 
Several provisions related to NMTC were included in the corporate tax bill recently approved by 
Congress (HR 4520- H Report 108-755) and we would like to discuss what if any IRS rules may 
be required to implement these statutory changes.  
 
The Coalition is particularly interested in the provision that authorizes the Treasury Secretary to 
designate "targeted populations" as low-income communities for purposes of the NMTC. The 
provision references the definition of targeted population as included in the CDFI Fund's original 
authorizing legislation which refers to "individuals, or an identified group of individuals, 
including an Indian tribe, who are low-income persons; or otherwise lack adequate access to loan 
or equity investments". Providing this targeting flexibility to CDE has long been a priority for 
the Coalition and we would like to discuss how regulations can be issued to allow the timely 
implementation of the provision.  
 



In addition, HR4520 provides that a census tract with a population of less than 2,000 will be 
treated as a low-income community for purposes of the NMTC if the census tract is within an 
empowerment zone and is contiguous to one or more low-income communities. And finally the 
bill provides additional latitude to rural counties in meeting the low-income test if they have 
suffered from a significant population loss over the last twenty years. We do not believe that 
either of these two provisions would require any IRS ruling in order to be implemented.  
 
 
- NMTC Exemption from Internal Revenue Code (IRC) Section 183:  
 
The Coalition continues to advocate that the NMTC be treated like the Low Income Housing Tax 
Credit (LIHTC) as it relates to IRC Section 183 - Activities Not Engaged in for Profit.  
 
Resolving the issue of how IRC 183 is applied to the NMTC has been a priority for the Coalition 
since January 2003 when the Treasury Department issued Revenue Ruling 2003-20 permitting an 
investment partnership, financed with both equity and non-recourse debt, to finance the purchase 
of a Qualified Equity investment in a CDE. Prospective NMTC investors have continued to 
voice reservations about the leverage model until they call be assured that IRC 183, or other 
related tests, would not apply to NMTC transactions. While IRC 183 applies only to the 
activities of individuals and S Corporations it sets an important precedent on how such 
provisions like Section 183 should be applied to the NMTC.  
 
 
- Clarification on the treatment of periodic cash distributions to NMTC investors:  
 
The Coalition is seeking clarification that periodic cash distributions made by a CDE to its 
investors and derived from cash flow of the CDE (interest income or operating profits) in excess 
of. the CDE's taxable income would not be considered as redemption of principal. The problem 
arises in cases where a CDE's cash flow exceeds its taxable income, for example due to the fact 
that the CDE's expenses are amortized or it deducts depreciation. If distributions in excess ora 
CDE's taxable income are treated as redemption of principal, then CDEs could not pass cash 
flow through to investors, which would substantially hamper the economic feasibility of many 
CDE transactions.  
 
 
- Establish a Defined Cure Period.  
 
The Coalition has long advocated that a defined cure period, of at least one year, be provided to 
all CDE Allocatees. The revised temporary rule provides a 12 month cure period to a CDE that 
acquires control of an entity after an initial loan or investment is made in the entity. However, 
the revised rule provides no such cure period for other unexpected situations beyond the control 
of the CDEs.  
 
 
- Non-Qualified Financial Property.  
 



It has come to the Coalition's attention that the limitation of Non-Qualified Financial Property 
contained in 45(D)(d)(4)(i)(E) limits the ability of certain businesses - particularly start-up 
businesses - that otherwise meet the requirements of a Qualified Active Low Income 
Community.  
 
Business from securing NMTC debt financing from Allocatees. The Coalition recommends that 
the definition of Non-Qualified Financial Property be modified as it applies to start-up 
businesses so that such businesses can accumulate capital for a sinking fund related to a loan 
financed with proceeds from the NMTC.  
 
 
- Clarification Regarding Intangibles  
 
The Coalition is seeking clarification on what the IRS considers to be an 'intangible' for proposes 
of Section 45D(d)(5)iii which deems that a QALICB shall not include rely trade or business 
consisting predominately of the development or holding of intangibles for sale or license. The 
temporary regulation does not offer a definition of intangibles nor does it cross reference any 
existing section of the IRS Code. This is not an issue s that the Coalition has raised in the past, 
but increasingly we are hearing from Allocatees seeking clarification as they review potential 
loans or investments in otherwise Qualified Active Low Income Community Businesses.  
 
 
I hope that you and you colleagues will be able to meet with the NMTC Coalition Board of 
Directors on the afternoon of the 27th. If at all possible, we would like to meet at 2:00 pm and 
would be happy to meet at the Treasury Department. I will follow up on this request later in the 
week.  
 
 
Sincerely,  
 
 
Robert A. Rapoza 


