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IN THE CIRCUIT COURT FOR THE STATE OF OREGON 
 

FOR THE COUNTY OF MULTNOMAH 
 

CEDAR BINDER, ERIN PLACE and DAVID 
G. SHIPLEY, Jr., individually and on behalf of 
all other similarly situated, 
 
 Plaintiffs, 
 
 v. 
 
BRCP/GM ELLINGTON, an Oregon Limited 
Liability company, 
 
 Defendant. 
 

 
 
Case No. 1309-13799 
 
JOINT MOTION FOR PRELIMINARY 
APPROVAL OF CLASS ACTION 
SETTLEMENT, SCHEDULING 
FAIRNESS HEARING AND 
APPROVAL OF CLASS NOTICE AND 
NOTICE PROCEDURES 
 
ORAL ARGUMENT REQUESTED.  
 
Hearing set for November 3, 2015 at 
11:00 a.m. 
 

 
  
 

UTCR 5.050 REQUEST FOR ORAL ARGUMENT 

Pursuant to UTCE 5.050(1) the parties have already requested a hearing to answer any 

questions the Court may have regarding this motion or the proposed settlement.  The Court has 

set November 3, 2015 at 11:00 a.m. for the hearing.  The parties estimate the hearing will last 

thirty minutes. 

I. RELIEF REQUESTED 

The parties have reached a conditional settlement of this case which will resolve this case 

through a class-wide settlement.  The settlement will also resolve the related case of Nordbye v. 

BRCP/GM Ellington, Multnomah County Case No. 0711-13783, through dismissal.   

The conditional Settlement Agreement, a copy of which is attached to this motion as 

Exhibit 1, provides for the future operation of a portion of the Ellington Apartments as low-

income housing.  Pursuant to ORCP 32, the parties seek an order certifying for settlement 

purposes a class composed of all past, present, and prospective tenants or occupants of the 
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Ellington who meet the low-income eligibility requirements of the Low-Income Housing Tax 

Credit Program of Section 42 of the Internal Revenue Code.  By this Joint Motion the parties ask 

the Court to enter the “Order Granting Joint Motion for Preliminary Approval of Settlement” (the 

“Preliminary Approval Order”) which is attached as Exhibit 2 to the Settlement Agreement.  

The Preliminary Approval Order grants the Court’s preliminary approval of the 

Settlement Agreement and establishes procedures for:  the notice to the class members; the class 

members’ opportunity to opt-out of the class; and the class members’ opportunity to object to the 

settlement.   The Preliminary Approval Order, if granted, will also set a date in late January 2016 

for a final fairness hearing where the Court can consider any objections and make a final 

determination about the fairness of the settlement after the class has been notified and has had an 

opportunity to object.  

The Preliminary Order also approves the following two forms:  (1) the “Notice of 

Pending Class Action, A Proposed Settlement of that Class Action and the Hearing Date For 

Court Approval of the Proposed Settlement” which is attached as Exhibit 3 to the Settlement 

Agreement (the “Class Notice”), which will be mailed to known class members; and (2) the 

Summary of Notice which is attached as Exhibit 7 to the Settlement Agreement which will be 

published in the Oregonian. 

II. STATEMENT OF FACTS 

The Ellington is a 28 building, 264 unit residential apartment complex located at 1610 

NE 66th Avenue, in Portland, Oregon, in Multnomah County. 

As the Court is aware, Defendant acquired the Ellington Apartments in 2006.  Before 

Defendant owned the Ellington, the Ellington’s original owner had financed the development of 

the Ellington, at least in part, through the LIHTC Program and had entered into a Low–Income 

Housing Tax Credit Reservation and Extended Use Agreement with the Oregon Housing and 

Community Services Department (the “Department”).  In 1991 a Declaration of Land Use 

Restrictive Covenants for Low–Income Housing Tax Credits (the “LIHTC Declaration”) was 
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recorded in the real property records of Multnomah County obligating the then-owner of the 

Ellington to maintain the Ellington as low-income housing for the term of that declaration.  In 

2005, prior to Defendant’s acquisition of the Ellington, the Department entered into a settlement, 

satisfaction and partial release agreement with the then owner of the Ellington.  That agreement 

deemed the LIHTC Declaration to be satisfied and released the parties from many of the 

obligations under the LIHTC Declaration.   

The Court is also aware that in 2007, Sarah Nordbye filed Nordbye v. BRCP/GM 

Ellington, Multnomah County Case No. 0711-13782 (the “Nordbye Case”), which sought to 

proceed as a class action on behalf of past, present and prospective low-income tenants eligible 

for low-income housing and alleged claims for declaratory and injunctive relief to enforce the 

original owner’s commitment to maintain the property as low-income housing for the remainder 

of the LIHTC Declaration’s 30-year term.  The Nordbye Case is on appeal.   

Then, in 2013, Cedar Binder, Erin Place, and David G. Shipley, Jr., filed this case (the 

“Binder Case”) as a proposed class action on behalf of past, present, and prospective income-

eligible tenants of the Ellington.  The complaint in this case seeks:  declaratory relief in the form 

of a declaration that Defendant is required to rent all of the apartments at the Ellington to 

income-eligible low-income tenants and to comply with the requirements of the LIHTC 

Declaration and the LIHTC Program for 15 years from the date that all 264 units are properly 

rented to income-eligible low-income tenants.  The complaint also seeks injunctive relief 

prohibiting Defendant and any successor or assign from renting any unit at the Ellington to 

anyone who was not an income-eligible low-income tenant and from taking any action that does 

not comply with the requirements of the LIHTC Declaration or the LIHTC Program for 15 years 

from the date that all 264 units are rented to income-eligible low-income tenants. 

Defendant disputes the complaint allegations in both the Nordbye Case and the Binder 

Case.  Defendant purchased the property with the understanding that the Department had 

released the Ellington from the LIHTC Declaration. 
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On December 15, 2014, the Court in this case granted class certification and certified a 

class of all people who were, as of 9:00 a.m. on September 10, 2014: (1) income-eligible tenants 

residing at the Ellington; (2) prospective tenants that Defendant had already determined were 

income-eligible to reside at the Ellington and were waiting for a vacant unit; and (3) income-

eligible prospective tenants of the Ellington who had submitted an application to reside at the 

Ellington and are certified as income-eligible.  On June 2015, the Court in this case ruled that the 

LIHTC Declaration by its terms expires on January 1, 2021 and denied the Binder class’s 

argument that the LIHTC Declaration runs beyond January 1, 2021.  

The parties have investigated, researched and conducted extensive discovery on the 

claims and defenses.  The parties have twice mediated their disputes: once with Susan Leeson, a 

former Justice of the Oregon Supreme Court and an experienced mediator, and again with 

attorney Michael Scott, an accomplished lawyer and frequent mediator.  The parties have also 

met several times to negotiate the terms of the Settlement Agreement. 

The parties have vigorously contested the issues in both cases.  After extensive efforts to 

reach a compromise, the parties reached the terms of this settlement at arms-length, and with the 

advice of experienced counsel. 

III. SUMMARY OF SETTLEMENT 

The following is an overview of the Settlement Agreement and procedures proposed by 

the parties: 

A. Operation of the Ellington under the Restated Declaration. 

Following a phase-in period, the parties agree that Defendant will for a period of 30 

years, reserve 44 units at the Ellington for low-income tenants. 

Defendant will operate the Ellington under the terms of an Amended and Restated 

Declaration of Restrictive Covenants (the “Restated Declaration”).  The Restated Declaration 

will replace the LIHTC Declaration.  The Restated Declaration is attached as Exhibit 5 to the 

Settlement Agreement.  After the agreement becomes effective, Defendant will record the 
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Restated Declaration as a covenant running with the land.  The final judgment in this case, 

assuming the Court approves the settlement and proposed form of judgment,1 will declare that 

after the Restated Declaration is recorded the Ellington, Defendant, and Defendant’s successors 

and assigns are fully and finally released from all obligations imposed by the LIHTC 

Declaration.  The Restated Declaration will then govern going forward.    

The Restated Declaration provides for a phase-in period of up to five years, during which 

the number of units occupied by low-income tenants will be reduced from the current level of 

184 units to 44 units through natural attrition and, at Defendant’s option, through payments to 

tenants in the 184 units in exchange for those tenants voluntarily terminating their tenancies.  If, 

after four years from the Court’s final approval, the number of low-income units has not been 

reduced to 44 units, then all tenants in the low-income units will be ranked by seniority based on 

the length of their tenancy.  The tenants in the 44 low-income units with the most seniority (the 

longest tenancies at the Ellington) will not be impacted.  The tenants in the low-income units that 

are not within the 44 most senior units (that is, the shorter term, low-income tenancies) will 

receive a one-year notice that their tenancies will be terminated.  The owner will pay $7,500, per 

unit, to the tenants in each unit so terminated, if and when the tenants in the unit move out in 

response to the notice.  The tenants with the shorter tenancies will also have the right to stay in 

their units and pay market rents and will receive a payment of $7,500 upon signing a new lease 

or rental agreement at market rents. 

Once the number of units maintained as low-income units is reduced to 44 units, whether 

by attrition, voluntary payments, or the seniority ranking/one-year notice process, Defendant will 

maintain 44 units as low-income unit for 30 years. 

                                                 
1 The parties’ proposed final judgment in this case is attached as Exhibit 4 to the Settlement 
Agreement.  
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B. Releases. 

Class members will release Defendant, and Defendant’s successors and assigns, as well 

as other released parties from all claims that were brought in either of the two cases and from all 

claims seeking in any way to enforce the LIHTC Declaration or any provision of the LIHTC 

Program, as detailed in in the Settlement Agreement. 

Defendant will release the plaintiffs, and all class members except those who opt-out, 

from all claims which were or could have been asserted as a counterclaim in either the Binder 

Case or the Nordbye Case including all claims regarding the LIHTC Declaration or any 

requirement under the LIHTC Program. 

C. Class Notice Procedures. 

By this motion the parties also ask that the Court to authorize use of the Class Notice 

attached as Exhibit 3 to the Settlement Agreement and the Summary of Notice attached as 

Exhibit 7.  The Class Notice will be mailed to the last address known to Defendant for each 

known past, current, or prospective certified low-income tenant or occupant of the Ellington.  In 

addition, within 15 days of the preliminary approval, the settlement administrator will publish 

and make available to the public a website displaying the Class Notice, the Settlement 

Agreement, this Joint Motion for Preliminary Approval, and the Preliminary Approval Order.  

Finally, in addition to the Class Notice and the website, Defendant will publish the Summary of 

Notice in the Legal Notices section of the Oregonian, once weekly for four weeks after 

preliminary approval and before the date set for the final hearing.   

D. Timing for  Opt-Outs. 

The Class Notice informs class members that if the Court approves the Settlement 

Agreement class members who do not opt out of the class will be barred from asserting the 

settled claims.  The Class Notice informs class members that if they wish to opt-out of this 

settlement, then they must do so within 60 days from the mailing of the Class Notice.   
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E. Timing for Objections. 

Similarly, the Class Notice informs class members that if they wish to object to the terms 

of the Settlement Agreement they must do so within 60 days from the mailing of the Class 

Notice.  

F. Additional Terms Regarding Opt-Outs. 

Because the Settlement Agreement expands the class in the Binder Case, and settles both 

the Binder Case and the Nordbye Case, those class members who previously opted out in 

response to the earlier class notice are required to opt out again if they wish to be excluded from 

the binding impact of the settlement and the judgment.   

The parties further agree that one goal of this settlement is to end litigation regarding the 

Ellington.  The Settlement Agreement therefore provides that Defendant has the right to 

terminate the agreement if any of the opt-outs express an intention to pursue litigation to enforce 

the LIHTC Declaration or requirements under the LIHTC program, or if more than 15 class 

members opt out. 

G. Attorney Fees and Expenses. 

The Settlement Agreement provides for the payment by Defendant to the Oregon Law 

Center of $150,000 as the payment of all plaintiffs’ costs and attorney fees in Binder Case.  The 

parties agree that this amount is fair and reasonable compensation for plaintiffs’ attorneys’ time 

and expenses.  

H.  Estimated Timeline Resolution of the Cases. 

The parties believe that the following are reasonable time estimates for the notice and 

settlement approval process.   The Settlement Agreement includes a certain amount of leeway for 

the timing of the Class Notice, but the parties hope to improve on the agreed-to schedule by 

issuing Class Notice a few days after the preliminary approval hearing.  

• November 2, 2015: Hearing on Joint Motion for Preliminary Approval. 

• November 5, 2015: Anticipated date for mailing of Class Notice. 
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• November 5, 2015: Defendant to post Summary of Notice in the Oregonian 

(postings to continue once per week for four weeks). 

• November 5, 2015:  Website to post the agreed-to documents. 

• November 17, 2015: 

o Last day for Defendant to provide mailing list to  Administrator and Class 

Counsel (the parties anticipate this will have already been provided before 

the hearing on this motion); and 

o Last day for website to go live (the parties anticipate this will take place 

earlier, shortly after preliminary approval). 

• November 27, 2015: Last day for Administrator to mail class notice (Again, 

Defendant anticipates that the notice will be mailed substantially earlier). 

• January 4, 2016: 60 days from mailing of Class Notice (assuming November 

5 mailing date), Deadline for Class Members to submit Objections or Requests for 

Exclusion. 

• January 8, 2016: or at least 14 days before the final approval hearing, 

Administrator to provide Class Counsel and Defense Counsel with an affidavit 

confirming completion of notice requirements and a report on the results of the 

mailing. 

• January 15, 2016: or at least 7 days before the Final Approval Hearing.   

Defense counsel to file the Administrator’s affidavit. 

• January _, 2016: [Exact date to be set by Court] Fairness Hearing for Final 

Approval of Settlement Agreement; dismissal of the Binder Case. 

• Late February, early March, 2016: [Exact date to be determined] 40 days 

from entry of Final Approval Order, assuming no appeals, the parties to file 

required papers with the Court of Appeals in the Nordbye Case withdrawing 

pending matters on appeal and requesting order remanding that case to this Court 
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for entry of the agreed-to form of judgment (Exhibit 6 to the Settlement 

Agreement) 

• Late February, Early March 2016: [Exact date to be determined] 40 days 

from entry of Final Approval Order, assuming no appeals, Defendant’s payment 

to Oregon Law Center of $150,000 due 

• Late February, Early March 2016: [Exact date to be determined] 40 days 

from entry of Final Approval Order, assuming no appeals, Defendant to record the 

Restated Declaration.    

• March, 2016: [Exact date to be determined]  Entry of judgment by this Court 

dismissing the Nordbye Case. 

IV. POINTS AND AUTHORITIES 

A. There Should Be a Final Settlement Hearing. 

ORCP 32 D states:   

Any action filed as a class action in which there has been no ruling 
under (c)(1) of this rule in any action ordered maintained as a class 
action shall not be voluntarily dismissed or compromised without 
approval of the court, and notice of the proposed dismissal or 
compromise shall be given to some or all members of the class in 
such manners as the court directs . . . . 

The Oregon Rules of Civil Procedure do not specify the procedures for court approval of class 

action settlements.  As the parties explained at the September 16 status conference, the parties 

propose a two-step process.  This two-step process is recommended by the Manual for Complex 

Litigation (4th ed. 2015) (“Manual”) § 21.632, and accepted by federal courts and 

commentators.2  Under that process the trial court first preliminary reviews the settlement 

agreement and, if acceptable to the court, certifies the class for settlement purposes only, 

                                                 
2 Federal courts have spoken with much greater frequency than Oregon’s appellate courts on the 
procedures and standards that govern court approval of class action settlements.  Federal 
precedent is not necessarily controlling, but the parties cite it in this joint motion as guidance for 
this Court. 
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preliminarily approving a proposed settlement and setting a final settlement hearing.  The second 

step is final approval at a settlement hearing where, after the class members have had notice and 

an opportunity to consider and respond to the settlement, the trial court makes a final 

determination as to whether approve the settlement.  The trial court should set a final settlement 

hearing unless it views the settlement as one which could not possibly be approved.  See Manual 

§ 21.632-21.633.   

As a general rule, a trial court should “grant preliminary approval where the proposed 

settlement is neither illegal nor collusive and is within the range of possible approval.”  Newburg 

on Class Actions § 13:15 (5th ed. 2014) (“Newburg”).   

B. The Notices Satisfy ORCP 32 F. 

ORCP 32 F(1) requires that the court issue notice to class members and provide them 

with information about whether, when, how, and under what conditions class members may elect 

to be excluded from the class.  The Class Notice attached as Exhibit 3 to the Settlement 

Agreement satisfies those requirements.  The Class Notice will go by first class mail.  The 

mailing addresses will come from Defendant’s last known addresses for past and current tenants 

and those prospective class members who have applied for low-income units at the Ellington.    

In addition, Defendant will publish the Summary of Notice in the Legal Notices section of the 

Oregonian, once every week for four weeks.  Both the Class Notice and the Summary of Notice 

will direct recipients to a website devoted to the settlement which will allow interested parties to 

review the key settlement documents including:  the Class Notice, the Settlement Agreement, 

this Joint Motion for Preliminary Approval, and the Preliminary Approval Order.  The website 

will be maintained until the Settlement Agreement becomes effective on final approval.   

ORCP 32 does not identify the substance that should be contained in a class action 

settlement notice, but instead, provides that “notice of the proposed…compromise shall be given 

to some or all members of the class in such manner as the court directs….”  Newburg suggests 

the Settlement Notice should: 
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• define the class; 

• describe the options open to class members and the deadlines for taking action; 

• describe the essential terms of the proposed settlement; 

• disclose any special benefits provided to class representatives; 

• provide information regarding attorney fees; 

• indicate the time and place of the hearing to consider approval of the settlement; 

• describe the method for objecting to, or opting out of the settlement; 

• explain the procedures for allocating and distributing settlement funds; 

• explain the basis for valuing any nonmonetary benefits; 

• provide information that will enable class members to calculate their individual 

recovery; and 

• provide the address and phone number of class counsel and how to make 

inquiries. 

Newburg, § 8:17.   The parties’ proposed Class Notice meets these requirements.  It describes the 

claims asserted, the basic terms of the settlement, and advises the class members that the full 

agreement is available at the courthouse and available online.  The notice is written in plain 

terms. The notice describes the class and provides deadlines and procedures for filing objections 

or opting out of the class.  The notice also informs class members of the attorney fee award and 

displays class counsel’s name and phone number for inquiries.  Here, the notice does not need to 

provide information about special benefits to class representatives, or individual monetary 

recoveries; the settlement does not provide such remedies because plaintiffs sought only 

injunctive and declaratory relief.     

The parties’ proposed timing for class members to opt out or file objections also 

comports with standard practice.  The parties propose a schedule which would allow class 

members 60 days from the mailing of the Class Notice to exclude themselves from the settlement 

or file objections to the settlement.  The 60-day period falls within the standard timing for 
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exclusions and objections.  Newburg § 8:16. 

C. Objections to the Settlement Agreement. 

Both the Class Notice and the Summary of Notice inform class members of their right to 

object in writing and in person at the settlement hearing.  Objections must be mailed to counsel 

for the parties.  This procedure is straight-forward and standard.   

D. The Settlement Agreement Meets Standards for Final Approval. 

The issue of final approval is not presently before the Court, but it informs the Court on 

questions of preliminary approval. Therefore, the parties will address the overall fairness of the 

settlement at this time.  This discussion will also enable any interested person to determine the 

parties’ positions on final settlement approval in advance of the settlement hearing.   

The general principles favoring settlement of disputed claims apply to class actions.  See 

e.g. Van Bronkhorst v. Safeco Corp., 529 F.2d 943, 950 (9th Cir. 1976);  McNary v. American 

Savings & Loan Ass’n., 76 FRD 644, 648-649 (N.D. Tex. 1977); Newberg § 13:44 (“The law 

favors settlement, particularly in class actions and other complex cases where substantial 

resources can be conserved by avoiding lengthy trials and appeals.”).  To approve a class action 

settlement, a court should find that the settlement is fair, reasonable, and adequate.  Lane v. 

Facebook, Inc., 696 F.3d 811, 818 (9th Cir. 2012).  The trial court should also review the 

substance of that settlement it to ensure it is free from collusion.  Id., at 818–19.  

Strong judicial policy exists that favors the voluntary conciliation and settlement of 

complex class action litigation.  In Re Syncor ERISA Litig., 516 F.3d 1095, 1101 (9th Cir. 2008).; 

As a result, courts should exercise their discretion to approve settlements “in recognition of the 

policy encouraging settlement of disputed claims.”  In Re Prudential Sec. Inc. Ltd. Partnerships 

Litig., 163 F.R.D. 200, 209 (S.D.N.Y. 1995).  Because this is a settlement class, the court need 

not consider issues of manageability relating to trial.  Amchem Prod., Inc. v. Widsor, 521 U.S. 

591, 620 (1997).  “Confronted with a request for settlement-only class certification, a district 

court need not inquire whether the case, if tried, would present intractable management 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976145135&pubNum=350&originatingDoc=I81011209918111d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_950&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_950
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problems, see Fed. R. Civ. P. 23(b)(3)(D), for the proposal is that there be no trial.”  Id. 

Finally, there is an initial presumption of fairness when the settlement involved arm’s 

length bargaining, there was sufficient discovery and investigation of the issues, counsel for the 

class are experienced, and the number of objectors is not large compared to the size of the class.  

Murillo v. Texas A&M University System, 921 F.Supp 443, 445 (S.D. Tex. 1996); Newberg 

§ 13.44.   According to Newberg, in deciding whether a settlement is fair, reasonable and 

adequate, courts have considered the following criteria: 

• The adequacy of the settlement’s value;  

• The extent of discovery conducted prior to settlement;  

• The complexity and expected expense through trial; 

• Recommendation and experience of counsel; 

• The reactions of the class and the strength of objections; and 

• The presence of good faith and absence of collusion. 

Newberg, §§ 11:49 to 11:55.  The settlement in the present case is fair, reasonable and adequate.  

The Settlement Agreement provides genuine value to the low-income class members: a long-

term supply of low-income housing in the Portland community.  The 44 units will be available 

for 30 years, well past the term of the original LIHTC Declaration. 

The parties’ extensive discovery and litigation efforts also support a finding that the 

settlement is fair and reasonable. Here, the parties have conducted discovery in two cases, not 

just one.  The parties have vigorously tested the strengths and weaknesses of each other’s claims 

and defenses.  They therefore enter into the Settlement Agreement with wide knowledge of the  

case’s merits, gained through an adversarial --  non-collusive -- process guided by both 

experienced counsel and highly regarded mediators.  By settling, the parties also will avoid the 

time, delay, inconvenience, expense and uncertainty of trials and appeals.  The attorney fee 

award is reasonable and does not come at any cost to the class members.  The Settlement 

Agreement contains no individual incentive awards to the class representative.  As a result, there 
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can be no real argumerú that the settlemeirt is fhe product of collusion at the expense of the class

members. To the contarSr, the settlement provides a long-term benefit for low-income families

after hard-fought litigafion and arm's-length negotiations.

V. CONCLUSION

This settlem€nt provides fair and reasonable relief. The settlement includes a

comprehensive set of procedures designed to ínsure that the settlement comports with due

process and satisfies the requirements of ORCP 32. T\eparties jointly request: thattbe Court

provisionally approve the Settlement Agreement; that the amended class be certified for

settlement purposes; that the Court approve the proposed forms and procedures; and that the

Court set a date for the final faimess hearing with regard to the settlement.

4'o{i
Dated this L day Novembe42Dlí.

)

B
Johnson, #96s737

awcenter.org Email: com
F. osB #894002

Email:
Aaron K. #9s4322
Email:
Davis W LLP
1300 sw Avenue, Suite 2400
Portland, OR 97201

Page 14 - JOINT MOTION FOR PRELIMINARY APPROVAL OF SETLEMET\¡T, SCHEDITLING FAIRNESS
HEARING AND APPROVAL OF CLAIM FORMS

D\[rT?Jl730l8vl $96307{XXXX}T DAVIS WRIC'ITTREMAINETT'
' 1300 S.W. Fifth Avcnuc' Suitc 24{X)

Porfland, Oregon 912O1' (503r 24l-2t00

mailto:ejohnson@oregonlawcenter.org
mailto:johndilorenzo@dwt.com
mailto:chrismccracken@dwt.com
mailto:aaronstuckey@dwt.com


SETTLEMENT AGREEMENT

This Settlement Agreement ("Agreement") is made and entered into this 30th day of

October, 2015, by and between Cedar Binder, Erin Place, David G. Shipley, Jr., Sarah Nordbye,

Arlene Jackson, Susan Knoke (collectively, "Plaintiffs") and BRCP/GM Ellington LLC, an

Oregon limited liability company ("Defendant").

Subject to the approval of the Circuit Court for the State of Oregon for the County of

Multnomah (the "Cour1") and pursuant to Oregon Rule of Civil Procedwe 32, the Parties agree

to the following terms and conditions:

A. RECITALS

1. 1n2006, Defendant acquired and remains the current owner of the Ellington

Apartments, a28 building, 264 unitresidential apartment complex located at 1610 NE 66th

Avenue, Portland, Oregon, 97213, in Multnomah County (the "Ellington") and more fully

described in the legal description which is attached as Exhibit I and incorporated herein.

2. In the early 1990s the Ellington's original owner financed the development of the

Ellington, at least in part, through the federal Low-Income Housing Tax Credit program of

Section 42 of the Internal Revenue Code (the "LIHTC Program"). The original owner entered

into a Low-Income Housing Tax Credit Reservation and Extended Use Agreement with the

Oregon Housing and Community Services Department (the'oDepartment"). The original owner

agreed, among other things, that it would maintain 100 percent of the project as low-income

housing for a specified term of years (the "Term") and that, as a condition precedent to the

issuance of tax credits, it would record a declaration of land use restrictive covenants.

3. On December 27,1991, a Declaration of Land Use Restrictive Covenants for

Low-Income Housing Tax Credits (the "LIHTC Declaration") was recorded in the real property

records of Multnomah County at Book 249I, Pages 297-310. The LIHTC Declaration was re-

recorded February 26,1992 in the real property records of Multnomah County at Book 25II,

Pages 56I-575 obligating the then-owner of the Ellington to maintain the Ellington as low-

income housing for the Term.

1
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4. In 2005, prior to Defendant's acquisition of the Ellington, the Department entered

into a settlement, satisfaction and partial release agreement with the then owner of the Ellington.

That agreement deemed the LIHTC Declaration to be satisfied and released the parties from

many of the obligations under the LIHTC Declaration. That agreement was recorded in the

chain of title for the Ellington property.

5. 1n2007, Sarah Nordbye commenced an action against Defendant in the Court

entitled Nordbye v. BRCP/GM Ellington, Multnomah County Case No. 07ll-13782 (the

"Nordbye Case"). Ms. Nordbye's complaint in the Nordbye Case sought to proceed as a class

action on behalf of past, present and prospective low-income tenants eligible for low-income

housing and alleged claims for declaratory and injunctive relief to enforce the original owner's

commitment to maintain the property as low-income housing for the remainder of the LIHTC

Declaration's 3O-year term.

6. Arlene Jackson and Susan Knoke were allowed to intervene by the Court into the

Nordbye Case.

7. The Nordbye Case is now on appeal before the Court of Appeals of the State of

Oregon, case number A153436. There, the Courl of Appeals has held that Ms. Nordbye lost

standing to assert her claims, that her claims had become moot, and that the Court therefore

lacked subject matter jurisdiction and could not allow Ms. Jackson and Ms. Knoke to intervene.

Defendant's Petition for Attomey Fees and Request for Findings under ORAP 13.10(7) (the "Fee

Petition") is currently pending before the Court of Appeals, Ms. Nordbye's Petition for

Reconsideration - Designation of Prevailing Party also remains pending before the Court of

Appeals. The time to petition for review to the Supreme Court of Oregon has not expired.

8. ln2073,Cedar Binder, Erin Place, and David G. Shipley, Jr., commenced an

action against Defendant in the Court entitled Cedar Binder, et al., v. BRCP/GM Ellington,

Multnomah County Case No. 1309-13799 (the "Binder Case").

9. The complaint in the Binder Case sought to proceed as a proposed class action on

behalf of past, present, and prospective income-eligible tenants of the Ellington. That complaint
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seeks: declaratory relief in the form of a declaration that the Defendant is required to rent all of

the apartments at the Ellington to income-eligible low-income tenants and to comply with the

requirements of the LIHTC Declaration and the LIHTC Program for l5 years from the date that

all264 units are properly rented to income-eligible low-income tenants, and injunctive relief

prohibiting Defendant and any successor or assign from renting any unit at the Ellington to

anyone who was not an income-eligible low-income tenant and from taking any action that does

not comply with the requirements of the LIHTC Declaration or the LIHTC Program for 15 years

from the date that all264 units are rented to income-eligible low-income tenants.

10. Defendant has answered the complaints in both the Nordbye Case and the Binder

Case. Defendant denies the claims and the material allegations in both cases in their entirety.

11. By order filed December 15, 2014, the Court in the Binder Case granted class

certification and certified a class of all people who were, as of 9:00 a.m. on September I0,2014

(1) income-eligible tenants residing at the Ellington; (2) prospective tenants that Defendant had

akeady determined were income-eligible to reside at the Ellington and were waiting for a vacant

unit; and (3) income-eligible prospective tenants of the Ellington who had submitted an

application to reside at the Ellington and are certified as income-eligible.

12. In June 2015, the Court in the Binder Case ruled that the LIHTC Declaration by

its terms expires on January 1,2021and denied the Binder class's argument that the LIHTC

Declaration runs beyond January 1,2021.

13. As of August 2015, low-income tenants, certified as eligible under the LIHTC

Program, occupied 184 of the units at the Ellington.

14. After extensive discovery and investigation, the Parties wish to resolve all of

Plaintifß' claims against Defendant, including without limitation, all claims asserted in the

Binder Case and the Nordbye Case, and all claims related directly or indirectly to Defendant's

operation of the Ellington.

15. The Parties have engaged in sufficient investigation and discovery to assess the

relative merits of the claims and defenses asserted including the exchange of extensive
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documentary evidence, numerous depositions, and other discovery and investigation. The

Parties have twice mediated their disputes with experienced and knowledgeable mediators. The

Parties have also met on several occasions to negotiate the terms of this Agreement, at arms-

length, and with the advice of experienced counsel.

16. The Parties therefore knowingly and voluntarily enter into this Agreement without

duress and upon the advice and review of this document by legal counsel.

B. DEFINITIONS

As used in this Agreement, in addition to the terms aheady defined above and in addition

to any terms defined elsewhere in this Agreement, the following terms shall have the meanings

specified below:

1. "Administrator" shall mean Garden City Group,LLC who will provide the class

administration services described below and whose fees shall be paid by Defendant.

2. "Certified Low-Income Tenant" means a tenant that Defendant has certified to

meet the low-income eligibility requirements of the LIHTC Program for households whose

income is sixty percent or less of the area family adjusted median income as determined under

the LIHTC Program.

3. "Class Counsel" shall mean, collectively, David F. Sugerman, of David F.

Sugerman Attomey PC, and Edward Johnson, Monica Goracke, Stephen S. Walters and Rebecca

Straus of the Oregon Law Center.

4. "Class Member" shall mean any person who is a member of the Class or, if such

person is incompetent or deceased, the person's legal guardian, executor, heir or successor in

interest.

5. "Class" shall mean all past, present, and prospective tenants or occupants of the

Ellington who meet the low-income eligibility requirements of the LIHTC Program.

6. "Class Notice" shall mean the "Notice of a Pending Class Action, a Proposed

Settlement of that Class Action and the Hearing Date for Court Approval of the Proposed

Settlement", as set forth in the form of Exhibit 3 to this Agreement.
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7. "Class Representative" shall mean David G. Shipley, Jr.

8. "Class Settlement" shall mean the settlement embodied in this Agreement, which

is subject to Court approval.

9. "Defense Counsel" shall mean, collectively, Jonathan Radmacher of McEwen

Gisvold LLP, and John Dil,orenzo Jr., Aaron Stuckey, and Christopher McCracken of Davis

Wright Tremaine LLP.

10. "Effective Date" shall mean the Final Approval Date, or in the event there are

objections to the Class Settlement, the date following the expiration of the time to file appeals of

the Final Approval Order if no appeals are filed, or if there are any appeals of the Final Approval

Order filed, the date following resolution of any such appeals with no further right to appeal.

11. "Fees and Expense Award" means the amount authorized by the Court to be paid

to Class Counsel for all services they have rendered and will render, and expenses they have

incurred and will incur, in prosecuting the Binder Case, which amount the Parties agree is

$150,000.

12. "Final Approval Date" shall mean the date upon which the Court enters the Final

Approval Order in the form set forth in Exhibit 4 to this Agreement, approving the Class

Settlement, after having determined that the Class Settlement is fair, adequate, and reasonable to

the Class as a whole, following (i) notice to the Class; (ii) an opportunity to submit timely

objections to the settlement; and (iii) a hearing on the fairness of the terms of the settlement.

13. "Final Approval Hearing" shall mean the final hearing held to ascertain the

faimess, reasonableness, and adequacy of the Class Settlement, at which time the Parties

anticipate the Court will enter the Final Approval Order, attached as Exhibit 4, granting frnal

approval of the Class Settlement. '

14. "Final Date for Opt-Out Requests" shall mean the date that is sixty (60) days after

the date that the Class Notice is sent to the Class Members.

5
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15. ooHearing on Preliminary Approval" shall mean the hearing held on the joint

motion for preliminary approval of the Class Settlement. That hearing is currently set for

November 3,2015 at l1:00 a.m.

16. "Opt-Out(s)" shall mean any and all persons who timely and validly request

exclusion from the Class in accordance with the terms of the Class Notice.

17. "Opt-Out Request" shall mean a timely and valid request by a Class Member for

exclusion from the Class in accordance with the terms of the Class Notice.

18. "Parties" shall mean Cedar Binder, Erin Place, David G. Shipley, Jr., Sarah

Nordbye, Arlene Jackson, Susan Knoke, the Class, and BRCP/GM Ellington LLC.

19. "Preliminary Approval Date" shall mean the date upon which the Court enters an

order in substantially the form set forth in Exhibit 2 to this Agreement preliminarily approving

the Class Settlement, pending notice, an opportunity to submit objections, and a fairness hearing

thereon.

20. "Released Claims" shall mean without limitation, all claims asserted in the

complaint or any amended complaint in either the Binder Case or the Nordbye Case and all

claims which could have been asserted in a complaint or answer in either case. Released Claims

further includes all claims seeking in any way to enforce the LIHTC Declaration or any

requirement of the LIHTC Program whether by declaratory relief; injunctive relief; or through

recovery of damages, money, rents, attorney fees or costs, and all claims asserting in any way

that the Ellington or the Released Parties failed to comply with any requirement of the LIHTC

Declaration, the LIHTC Program, or any other statute or regulation addressing low-income

housing. The Released Claims include claims which Class Members do not know or suspect

may exist in their favor against Defendant as of the Preliminary Approval Date.

21. "Released Parties" shall mean Defendant, and its present and former parent

companies, subsidiaries, successors, assigns, transferees (including all transferees and

subsequent owners of the Ellington), predecessors, affiliates, related entities, and joint ventures,

and each of their respective present and former officers, directors, agents, employees, managers,
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members, insurers, reinsurers, attomeys, accountants, auditors, advisors, lenders, representatives,

consultants, administrators, trustees, general and limited partners, predecessors, successors,

assigns, and transferees.

22. INTENT OF THE SETTLEMENT

The Parties, through the Class Settlement set forth in this Agreement, intend to achieve

the following: (1) entry of an Order approving the Class Settlement; (2) entry of the Final

Approval Order in the Binder Case; (3) entry of a judgment of dismissal with prejudice of the

Nordbye Case; (4) discharge and release of the Released Parties from any liability for any and all

of the Released Claims; and (5) discharge and release of the Ellington and the Released Parties

from the LIHTC Declaration and from all obligations under the LIHTC Program except as

agreed to in this Agreement.

C. PROCEDURAL STEPS TO SETTLEMENT

1. Preliminary Approval. Defendant and the Class Representative, through

counsel, will jointly submit this Agreement to the Court in the Binder Case and will jointly move

for the Court's preliminary approval of the Agreement. The Parties shall cooperate to present

this Agreement to the Court for preliminary approval in a timely fashion. The Court's

preliminary approval of this Settlement shall be embodied in substantially the form attached as

Exhibit 2, and the Parties hereby stipulate to entry of such an order in the Binder Case. As part

of their joint motion for preliminary approval, the Parties will jointly request the Court to expand

the class definition in the Binder Case to include all past, present, and prospective tenants or

occupants of the Ellington who meet the low-income eligibility requirements of the LIHTC

Program.

2. The Administration of the Settlement.

a. Garden City Group,LLC shall serve as the settlement Administrator.

b. The Administrator shall: (1) approve the form of the Class Notice to Class

Members; (2) send the Class Notice to Class Members as described below; (3) receive and
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process Opt-Out Requests from Class Members; (4) handle inquiries from Class Members

concerning the Class Notice; and (5) prepare such reports and affidavits as set forth below.

3. Notice to Class Members. Notice shall be provided to Class Members in the

following manner:

a. Within 15 calendar days of the Preliminary Approval Date, Defendant shall

provide the Administrator and Class Counsel with a list containing the names and last known

addresses for each past, current, or prospective tenant or occupant of the Ellington known to

Defendant who meets the low-income eligibility requirements of the LIHTC Program.

b. V/ithin ten (10) calendar days after receiving the above information, the

Administrator shall send the listed Class Members the Class Notice via first-class United States

mail. Such Notice shall be in the form attached hereto as Exhibit 3, or as otherwise agreed to by

the Parties and the Administrator and approved by the Court.

c. Any retumed envelopes containing the Class Notice from this mailing with

forwarding addresses will be used by the Administrator to locate Class Members. However,

nothing in this parcgraph shall be deemed to extend or modify the Final Date for Opt-Out

Requests.

d. V/ithin 15 calendar days from the Preliminary Approval Date, the Administrator

will publish and make available to the public, a website displaying the Class Notice, this

Agreement, the Joint Motion for Preliminary Approval, and the Preliminary Approval Order.

The Administrator shall maintain the website until the Effective Date, aI which point it may be

taken ofÊline.

e. Weekly, for four weeks after the Preliminary Approval Date and before the date

set for Final Approval Hearing, Defendant will further publish the summary of the Class Notice

in the Public Notices section of the Oregonian newspaper, in the form attached hereto as Exhibit

7.
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4. Reports by Settlement Administrator to Counsel.

a. On a periodic basis, the Administrator will provide reports to Class Counsel and

Defense Counsel updating them as to the number of timely received Opt-Out Requests as well as

any inquiries from, or objections submitted by Class Members to the Administrator. The

Administrator will provide Class and Defense Counsel, date-stamped copies of the original Opt-

Out Requests, and any inquiries or objections from Class Members on a weekly basis.

b. Class Counsel shall file all timely Opt-Out Requests with the Court within 14

calendar days following the Final Date for Opt-Out Requests.

c. No later than 14 calendar days before the Final Approval Hearing, the

Administrator will provide Class Counsel and Defense Counsel with an affidavit of due diligence

and proof of mailing of the Class Notice. The affidavit will specify (a) the number of Class

Members to whom Class Notice was sent; (b) the number of Class Members who timely returned

Opt-Out Requests; and (c) the number of Class Members who sent an objection to the Class

Settlement to the Administrator. On the same date, the Administrator will also provide Class

Counsel and Defense Counsel a report identifying for each Class Member: the date of the

mailing of the Class Notice, the date of any re-mailing, the date of any Opt-Out Request, and the

date of any objection to the Class Settlement.

d. Defense Counsel shall file the affidavit with the Court at least 7 days before the

Final Approval Hearing.

D. SETTLEMENT TERMS

1. The Settlement Class

For the purposes of this Agreement, the Parties agree to certification of the Class, as

follows: all past, present and prospective tenants or occupants of the Ellington who meet the

low-income eligibility requirements of the LIHTC Program. The Parties agree to certification,

for purposes of this Class Settlement only, as a class action pursuant to Oregon Rule of Civil

Procedure 32. Should for whatever reason the Class Settlement'not become final, the fact that

the Parties were willing to stipulate to class certification as part of this Agreement shall have no
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bearing on, and shall not be admissible in connection with the issue of whether a class action or

collective action should be cerlified in a non-settlement context in the Binder Case, the Nordbye

Case, or in any other action involving the Ellington. Defendant expressly reserves its right to

oppose any further class action treatment in the Binder Case, the Nordbye Case, and any other

action if this Class Settlement does not become final.

2. Operation of the Ellington under the Restated Declaration.

The Parties, subject to the Court's approval, agree that Defendant and Defendant's

successors and assigns will operate the Ellington subject to the terms of the Amended and

Restated Declaration of Restrictive Covenants attached as Exhibit 5 (the "Restated Declaration"),

that Defendant will record the Restated Declaration in the real property records of Multnomah

County, Oregon on or after 40 calendar days from the Effective Date, and that upon the

recording of the Restated Declaration: (a) the Ellington, Defendant, and Defendant's successots

and assigns are fully and finally released and discharged from any and all obligations imposed by

the LIHTC Declaration; (b) that the LIHTC Declaration no longer operates as a covenant rururing

with the land; and (c) that the LIHTC Declaration no longer imposes any restriction or

encumbrance upon the Ellington, Defendant, or Defendant's successors or assigns (including all

transferees and subsequent owners of the Ellington). The Parties further agree, as described

below in this Agreement and in the Restated Declaration, that Defendant and Defendant's

successors and assigns will maintain for the time period specified herein some of the units at the

Ellington as housing for Certified Low-Income Tenants, as follows:

a. Between August of 2015 and the Final Approval Date, Defendant shall continue

to rent the 184 units at the Ellington currently occupied by Certified Low-Income Tenants (the

"184 Certified Units") only to other Cerlified Low-Income Tenants at rents that do not exceed

the rents allowed under the LIHTC Program for households whose income is sixty percent or

less of the area family adjusted median income, as described in the most current table of LIHTC

Program Rents as determined by the Department (the "LIHTC Rental Rates").
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b. At all times Defendant may rent any unit other than the 184 Certified Units at

market rental rates and without regard to the tenants' income eligibility under the LIHTC

Program.

c. After the Final Approval Date, Defendant agrees it will not terminate the

tenancies of the 184 Certified Units except for good cause and those tenancies will remain

undisturbed until such time as those tenants: (i) default with respect to the terms of their leases

or rental agreements; (ii) voluntarily terminate their tenancies; or (iii) as provided below in this

Section D.2. During this period the rents of the 184 Certified Units will not exceed the allowable

LIHTC Rental Rates.

d. The Parties estimate that there likely will be a natural, twenty-five percent annual

attrition rate due to normal turnover of the tenancies for the 184 Certifred Units from for cause

evictions and voluntary terminations (the "Natural Attrition Schedule"). After the Final

Approval Date, as the 184 Certified Units become available as a result of normal turnover,

Defendant is free to re-rent the available units at market rental rates and without regard to the

tenants' income eligibility under the LIHTC Program. The Parties anticipate, based on the

assumptions underlying the Natural Attrition Schedule, that 5 years from the Final Approval

Date there should be no more than 44 remaining LIHTC certified tenancies.

e. The Parties anticipate and agree that, following the Final Approval Date,

Defendant may accelerate the anticipated Natural Attrition Schedule by offering cash payments

to tenants in the 184 Certified Units in exchange for the tenants' agreements to vacate those

units. Such agreements will be purely voluntary and the tenants will be assured that they need

not accept any offers and may remain in their units undisturbed, provided they are not otherwise

in default or until the fifth anniversary of the Final Approval Date as provided below in

Section D.2.g. Defendant is free to re-rent any units that become available as a result of these

payments at market rental rates and without regard to the tenants' income eligibility under the

LIHTC Program.
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f. 'When 
the normal turnover and/or the accelerated tumover described in the

preceding paragraphs reduces the number of the 184 Certified Units to 44 units occupied by

Certified Low-Income Tenants, Defendant agrees that Defendant and its successors and assigns

shall, for thirty years thereafter, maintun 44 Units that will be rented or leased only to Certified

Low-Income Tenants (the"44 Certified Units") at rents that do not exceed the allowable LIHTC

Rental Rates. Nothing in this Agreement obligates Defendant to designate particular physical

units to be fixed as the 44 Cefüfied Units for the entire thirty-year period provided that, af all

times during the thirty-year period, Defendant maintains at least 44 units as available to be

occupied by Certified Low-Income Tenants. Throughout the thirty-year period, Defendant

agrees that the 44 Certified Units available for Certified Low-Income Tenants will consist of at

least2 one-bedroom units, 35 two-bedroom units, andT three-bedroom units, and further agrees

to use its best efforts to assure that the 44 Certified Units will be interspersed throughout the

Ellington as a whole. Defendant will not evict tenants in the 44 Cefüfied Units except for good

cause. As used in this Agreement the term o'Bedroom Unit Types" shall mean the one-bedroom,

two-bedroom, three-bedroom unit types, and the term "Required Bedroom Units" shall mean the

2 one-bedroom units, the 35 two-bedroom units, and the 7 three-bedroom units that this

Agreement requires Defendant to maintain as available to be occupied by Certified Low-Income

Tenants.

g. On or about the fourth anniversary of the Effective Date, Defendant will

determine for each Bedroom Unit Type whether Certified Low-Income Tenants occupy more

than the Required Bedroom Units for that Bedroom Unit Type, meaning Defendant will

determine if more fhan2 one-bedroom units, or more than 35 two-bedroom units, or more thanT

three-bedroom units, are occupied by Certified Low-Income Tenants. If, for any Bedroom Unit

Type, Defendant determines that Certified Low-Income Tenants occupy more than the Required

Bedroom Units for that Bedroom Unit Type, then for each such Bedroom Unit Type Defendant

will list the units of that type occupied by Certified Low-Income Tenants in order of seniority,

with the longest running tenancy provided the most senior status and the shortest tenancy
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classified as the most junior. Any one-bedroom unit with less seniority than the second most

senior one-bedroom unit, any two-bedroom unit with less seniority than the thirty-fifth most

senior two-bedroom unit, and any three-bedroom unit with less seniority than the seventh most

senior three-bedroom unit will be classified as "Excess LIHTC Units" and Defendant may then

notifu the tenants of the Excess LIHTC Units of Defendant's election to terminate those

tenancies or increase the rent for such units to market rent following one year's notice. If, during

the one-year period following the notice to the Excess LIHTC Units, the tenants of such a unit

terminate their tenancy and surrender possession of such Excess LIHTC Unit within the one-year

period, then Defendant will, within 10 days of the date such tenants surrender possession of the

unit, pay a $7,500 termination payment, per unit and not per tenant, to the tenants of the unit.

After the tenants surrender possession of such an Excess LIHTC Unit, Defendant may rent the

Excess LIHTC Unit at market rental rates and without regard to income eligibility under the

LIHTC Program. Subject to the terms and conditions in their leases or rental agreement, the

tenants in Excess LIHTC Units shall have the right to stay in their unit after the one-year period

and pay market rent, and such tenants will be paid the $7,500 termination payment, per unit and

not per tenant, upon their signing a new lease or rental agreement at market rental rates. If,

during the one-year period following the notice to the Excess LIHTC Units one or more of the

tenants in the 44 most senior units terminate their tenancy, Owner will offer the tenants of the

Excess LIHTC Units, starting with the most senior of the Excess LIHTC Units for that Bedroom

Unit Type who remain tenants at the Project, the option of remaining at the Project as one of 44

Certified Units. If such an offer is accepted, then the accepting tenant(s) become one of the 44

Certified Units, but will not receive the termination payment

h. The Parties agreelhat during the term of the Restated Declaration, Defendant and

Defendant's successors and assigns will satisfy any requirement to certify the income eligibility

of Certified Low-Income Tenants if Defendant and Defendant's successors and assigns certify

the Certified Low-Income Tenants' income eligibility under LIHTC Program at the time new

tenants apply for a low-income unit at the Ellington, and at least once every five years thereafter.

DwT 27706764v10 0096307-000007 
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i. The Parties agree that if, during the term of the Restated Declaration, the LIHTC

Program is repealed or otherwise ceases to exist then Defendant and Defendant's successors and

assigns, will apply the last effective criteria under the LIHTC Program prior to the repeal of or

cessation of the LIHTC Program for purposes of determining the income eligibility of Certified

Low-Income'Ienants and the allowable rents for the 44Certified Units. Defendant or the

Oregon Law Center may, thereafter, petition the Court to approve a methodology for yearly

adjustment of rents that most closely reflects the methodology previously employed by the

LIHTC Program prior to its repeal or cessation.

j. Nothing in this Section D.2 modifies the terms or conditions of any tenant's lease

or rental agreement.

k. Defendant's and defendant's successor's and assign's obligations as described in

this Section will be memorialized in the Restated Declaration, attached hereto as Exhibit 5,

which will be recorded as an encumbrance binding the property and rururing with the land.

l. As used in this Section D.2 the term'oDefendant" includes Defendant and

Defendant's successors and assigns (including all transferees and subsequent owners of the

Ellington).

3. Monitoring Compliance.

The Oregon Law Center may monitor Defendant's compliance with Section D.2 above.

Defendant will provide the Oregon Law Center unredacted monthly rent-rolls showing which

units are being occupied by, or are otherwise being available for, Certified Low-Income Tenants.

Such unredacted rent-rolls will be emailed to ejohnson@oregonlawcenter.org and

rstraus@oregonlawcenter.org and to such other emails that the Oregon Law Center makes

available to Defendant and Defendant's successors in the future.

4. Class Counsel Attorneys' Fees and Expense Award.

a. Subject to Court approval at the Final Approval hearing, Defendant shall pay the

Attomey Fee and Expense Award by check payable to o'Oregon Law Center."

DWT 2'1 7 067 64vl 0 0096307-000007
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b. As a condition of this Agreement, the Class, the Class Representative, and Class

Counsel, agree to not pursue any attomey fees or cost recovery in the Binder Case or the

Nordbye Case except for the Attorney Fees and Expense Award agreed to in this Agreement and

forever waive and release the Released Parties from any claims for attomey fees or costs.

c. The Parties agree that the Attomey Fee and Expense Award satisfies all claims in

the Nordbye Case and Binder Case for attomey fees or costs including: (a) all work performed

and costs incurred by any attomey purporting to represent the Class through the date of this

Agreement; (b) all work to be performed and costs to be incurred in connection with approval by

the Court of the Class Settlement; and (c) all work and costs, if any, incurred in connection with

administering the Settlement through dismissal of the Nordbye and Binder Cases with prejudice.

d. The Attorney Fee and Expense Award, if approved by the Court, shall be paid by

Defendant not later than 40 calendar days after the Effective Date.

E. NULLIFICATION OF THE SETTLEMENT AGREEMENT

1. Non-approval of the Agreement

If the Court, or any court on any appeal, should for any reason, (a) fail to approve this

Agreement in the form agreed to by the Parties, or (b) fail to enter a judgment and dismissal with

prejudice of the Binder Case and the Nordbye Case, or (c) the judgments or dismissals are

reversed, modified or declared or rendered void, then the Class Settlement and this Agreement

shall be considered null and void, and neither this Agreement, nor any of the related negotiations

or proceedings, shall be of any force or effect, and all Parties to this Agreement shall stand in the

same position, without prejudice, as if the Agreement had been neither entered into nor filed with

the Court.

2. Invalidation

Invalidation of any material portion of this Agreement shall invalidate this Agreement in

its entirety, unless the Parties shall subsequently agree in writing that the remaining provisions of

the Agreement remãin in full force and effect.

DWT 2'1 7 067 64v10 0096307-000007
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3. Stay Upon Appeal

In the event of an appeal from the judgment and dismissal of the Binder Action or the

Nordbye Action, the Parties agree that the Fees and Expense Award shall not be due and any

actions required by this Agreement shall not take place until all appeal rights have been

exhausted by operation of law.

4. Defendant's Right to Withdraw Based on Opt-Outs

a. Defense Counsel and Class Counsel agree to jointly interview any Opt-Outs. The

Parties will conduct such interview(s) for the purpose of determining whether any Opt-Out

intends to pursue additional litigation against Defendant or intends to enforce the LIHTC

obligations in the LIHTC Declaration against Defendant or the Ellington. If, after conducting the

interview(s), Defendant has reasonable grounds to believe that any Opt-Out intends to pursue

additional litigation against Defendant or intends to enforce the LIHTC obligations in the LIHTC

Declaration against Defendant or the Ellington, then Defendant shall have the sole and absolute

discretion to terminate this Agreement.

b. Defendant also has the sole and absolute discretion to terminate this Agreement if

l5 or more Class Members retum timely Opt-Out Requests (regardless of whether Defendant has

reasonable grounds to believe that any Opt-Out intends to pursue additional litigation against

Defendant or intends to enforce the LIHTC obligations in the LIHTC Declaration against

Defendant or the Ellington) provided, however, that Defendant will exercise good faith and will

engage in a joint discussion with Class Counsel before terminating this Agreement under this

Section 8.4.b.

c. In the event Defendant elects to so terminate this Agreement, Defendant shall, at

its own expense, provide such Notice of Termination in writing by first-class United States mail

to Class Counsel and each Class Member on the class list described above, no later than thirty

(30) calendar days after the Administrator notifies the parties of all timely Opt-Outs. If

Defendant elects to so terminate this Agreement, it shall be responsible for all costs of

DwT 27'1 067 64v10 0096307-000007
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administration incurred up to the date of termination. If Defendant elects to so terminate, such

termination shall have the same effect as would non-approval under Section E.1.

F. FINAL APPROVAL HEARING AND ENTRY OF JUDGMENT

1. The Final Approval Hearing shall be held before the Court in the Binder Case as soon

as practical after the completion of the class administration.

2. At the Final Approval Hearing, Class Members and Defendant shall jointly move the

Court for entry of the Final Approval Order, in the form attached hereto as Exhibit 4, certifying

the Class for settlement purposes only, approving the Agreement as being fair, reasonable and

adequate to the Class Members under Oregon Rule of Civil Procedure 32, enteÅng a final

judgment in the Binder Case consistent with the terms of this Agreement. Class Counsel and

Defense Counsel shall submit to the Court such pleading andlor evidence as may be required for

the Court's determination.

G. RELEASES, DISMISSALS, AND WAIVERS

1. Release of the Released Parties.

Upon the Effective Date, the Class, including each Class Member, and the Class

Representative, each release the Released Parties, and each of them, of and from any and all of

the Released Claims.

2. Defendant's Release.

Upon the Effective Date, Defendant releases Plaintiffs, Class Counsel, and all Class

Members except Opt-Outs from any and all claims by way of counterclaim in either the Binder

Case or the Nordbye Case and all claims which could have been asserted by counterclaim in

either case, including all claims regarding the LIHTC Declaration or any requirement of the

LIHTC Program whether by declaratory relief, injunctive reliet or for attorney fees or costs in

the Binder Case or Nordbye Case provided, however, that nothing in this paragraph shall

constitute a release of any tenant's obligations under a lease or rental agreement for a tenancy at

the Ellington.
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3. Dismissal of All Claims with Prejudice in the Cases.

Except to the extent the Final Approval Order and the Restated Declaration attached as

Exhibit 5 establish the Parties' rights and obligations with respect to the future operation of the

Ellington, the Parties agree that upon the Final Approval Date, all the claims, damages, and

causes of action, and claims for attomeys' fees, that were asserted in the Binder Case and all

claims reasonably related to those asserted in the Binder Case, including the Released Claims,

are fully and finally resolved, and arc to be dismissed with prejudice as to each and every Class

Member, except those who are Opt-Outs. '

4. Withdrawal of the Fee Petition, the Petition for Reconsideration, and Dismissal

of the Nordbye Case with Prejudice.

a. The Parties to the Nordbye Case will notiff the Court of Appeals that the Nordbye

Case is subject to a proposed settlement and request that the Court of Appeals stay any further

proceedings pending in that court.

b. Not later than 40 days after the Effective Date Defendant, Ms. Nordbye, Ms. Knoke,

and Ms. Jackson shall file a joint motion with the Court of Appeals in the Nordbye Case in

which: (a) Defendant will withdraw the Fee Petition; (b) Ms. Nordbye, Ms. Knoke, and Ms.

Jackson will withdraw the Petition for Reconsideration; (c) the parties will noti$r the Court of

Appeals that the Nordbye Case has been settled; (d) the parties will request that the Court of

Appeals enter an order reflecting that no fees or costs be awarded to any party to the Nordbye

Case; and (e) the parties will request that the Court of Appeal remand the Nordbye Case to the

trial court for dismissal with prejudice, and without any award of fees or costs to any party.

c. Upon remand of the Nordbye Case to the trial court, the Parties agree to dismissal of

that case with prejudice and without award of costs or fees to any party, and will present to the

Court and jointly request entry of the Judgment of Dismissal in the form attached as Exhibit 6

which will include the Court's approval of the settlement of the Nordbye Case on the terms set

forth in this Agreement.

DWT 277 067 64vl 0 0096307-000007
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H. DUTIES OF THE PARTIES

1. Mutual Full Cooperation

The Parties agree to cooperate fully with one another to accomplish and implement the

terms of this Agreement. Such cooperation shall include, but not be limited to, execution of such

other documents and the taking of such other actions as may be reasonably necessary to fulfill

the terms of this Agreement. The Parties shall use their best efforts, including all efforts

contemplated by this Agreement and any other efforts that may become necessary by Court

otder, or otherwise, to effectuate this Agreement and the terms set forth herein. As soon as

practicable after execution of this Agreement, Class Counsel and Defense Counsel shall take all

necessary and reasonable steps to secure the Court's Final Approval of this Agreement.

2. Duty to Support and Defend the Agreement

The Parties hereto agree to abide by all of the terms of the Agreement in good faith and to

support the Agreement fully, and to use their best efforts to defend the Class Settlement from any

legal challenge, whether such challenge comes from objection, appeal or collateral attack.

I. MISCELLANEOUS PROVISIONS

1. Different Facts

The Parties, and each of them, acknowledge that, except for matters expressly

represented herein, the facts in relation to the dispute and all claims released by the terms of the

Agreement may tum out to be other than or different from the facts now known by each party

and/or its counsel, or believed by such party or counsel to be true. Each Party therefore

expressly assumes the risk of the existence of different or presently unknown facts, and agrees

that this Agreement shall be in all respects effective and binding despite such difference.

2. No Prior Assignments

The Parties represent, covenant, and warrant that they have not directly or indirectly

assigned, transfened, encumbered, or purported to assign, transfer, or encumber to any person or

entity any portion of any liability, claim, demand, action, cause of action, or right herein released

and discharged except as set forth herein.
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3. Non-Admission

Nothing in this Agreement shall be construed to be or deemed an admission by Defendant

of any liability, culpability, negligence, or wrongdoing toward the Class Representative, the

Class Members, or any other person, and Defendant specifically disclaims any liability,

culpability, negligence, or wrongdoing toward the Class Representative, the Class Members, or

any other person. Each of the Parties has entered into this Agreement with the intention to avoid

further disputes and litigation with the attendant inconvenience, expenses, and contingencies.

4. Construction

The Parties hereto agree that the terms and conditions of this Agreement are the result of

lengthy, intensive, arms-length negotiations between the Parties and their experienced counsel,

and that this Agreement is not to be construed in favor of or against any party by reason of the

extent to which any party or its counsel participated in the drafting of this Agreement.

5. Choice of Law

This Agreement is intended to and shall be governed by the laws of the State of Oregon,

without regard to conflicts of law principles.

6. Captions and Interpretations

Paragraph titles or captions contained herein are'inserted as a matter of convenience and

for reference only, and in no way define, limit, extend, or describe the scope of this Agreement

or any provision thereof.

7. Modification

This Agreement may not be changed, altered, or modified, except in writing signed by

the Parties hereto and approved by the Court. This Agreement may not be discharged except by

performance in accordance with its terms or by a writing signed by the Parties hereto.

8. Integration Clause

This Agreement contains the entire agreement between the Parties relating to the

settlement of the Binder and Nordbye Cases and the transactions contemplated thereby, and all

prior or contemporaneous agreements, understandings, representations, and statements, whether
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oral or written, and whetl¡er by a paffy or such party's legzù counsel, are merged he¡ein. No

rights under this Agreernent rnay be waived except in wliting.

9. Successors and Assigns

This Agreernent shall be binding upon and inure to the benefit of the Parties hereto and

their respective heirs, trustees, executors, administrators, successors, and assigns.

10. Class Counsel Signatories

Because the Class Members are so numerous, the Parties agrce that it is impossible or

impractical to have each Class Member sign this Agreement. It is agreed fhat, for purposes of

seeking approval of the Class Settlement, this Agrcement may be executed on behalf of the Class

by Class Counsel and the Class Representative.

1 1. Corporate Signatories

Any person executing this Agreement or any such rclatecl document on behalf of a

corporate signatory hereby warrants and promises, for the benefit of all Parties hereto, that such

person has been duly autholized by snch corporation to execute this Agreernent or any such

related document.

12. Execution in Counterparts

This Agreement shall be effective, subject to its telms, upoll its execution by all of the

undersigned. The Palties may execLìte this Agreement in countelpa[ts, and execution of

counterparts shall have the same force and effect as if all Parties had signed the same instrument.

DArED: ¡'fouftt [,LC, an Oregon liniited liability

compan

By:

Its:
bu\¿t J &, {**-*r*ja4

{Va^a-1,a 1 lrløwk*r

IADDTTTONAL STGNATURES TO FOLLOW]
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DATED: // Cfru Rcprercntetive:

DavidG. Shiple¡ Jr.

DATED: N..,t L , 7.¿t4 Clrs¡ Counsel:

DATED: II. L-I(

DATED: tt' t 't l

DATED: t.t.l

DATED: lt- t .tl

Approved as to form:

DATED:

DATED:

F ttorney

¿ ^tla"

It
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DATED:

DATEÐ:

DATED:

DATED:

DATED:

DATED:

Approved as to form:

DATED: .2.\l

tt- >- t{
DATED: '

Class Representetive:

Davrd G. Slupley, Jr.

Class Counsel:

ffid,

Cedrr Binder

Sarah Nordbye

Arlene J¡ckson

Susan Knoke

LLP
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EXHIBIT 1to SETTLEMENT AGREEMENT:

Legal f)escription
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LEGAL DESCRIPTION

Polícy No. 423188

PARCEL I:

A tract of land in Section 29, Township I North Range 2 East of the V/illamctte Meridian, in the Cify of Portland, Counry of
Multriomah and State of Oregon, described æ follows:

Beginning at a point on the South line of Section 29, Township I North, Range 2 East of the Willamette Meridian, 842,0 feet Dastcrly

from the Southwcst corner of said Section 29; thcnce North 0o05' West paraltcl to the West line of said Section 29, 308.0 feet; thence

South g9o49'East 165.0 [eet; rhence South I8o4l'East 179.0 feet; thence South 7lol9'West 12.0 fee! thence South [8o41'East

142.37 fçetto rhe Sourh line of said Scotion 29; thence Nofh 89o49' West 256, I I feet to the plaoe of beginning; EXCEPT the righæ

ol the public in and ro rhose portions thereof included in NE Halsoy Strget; and EXCEPTING THEREFROM that part oonveyed to

the Ciry ofPorttand for streeì purposes, by Deed recorded January 19, 1948 in Book 1236, page 530, Deed Records'

PARCEL II:

442,Dcçd Records,

PARCELIV:

A traof of land in Seotíon 29, Township I North, Range 2 East of the Willamette Meridian, in the Ciry of Portland, County of

Multnomah and State of Oregon, described as followo:

Beginning at the irtersection of the South line of NE Broadway.with the West line ofNE 66th Avenue; running thencc Nortt
ggoLZ,ZI, West along the South line of NE Broadway 130.0 feet; thence South 0o05'East 105'33 feet; thence South 89o49'East 130'0

feer to the West line õf Ng OOtt Avenue; thence North 0o05'West 104'0 feet to the point of begiruring.

A tract of land in Section 29, Township I North, Range 2 East ofltl¡e Witlamette Meridian, in the City of Portland, County of

Multnomah and State of Oregon, described as follows:

Beginning et rhe Southwest corner of Section 29, Township I North, Ranee ] Eas-t9f the Wiilamette Meridian; thense South 85"49'

gai alonã the south line of said sectíon íoss. t I feer; thenoe North I 8o4l' West 3 L70 feet io a point in tho North line of NE Halsqy

street and the true point of begfuuring of the tract to bó described; running thence North l8o4l' Wcst I10,67 feet; thencç Nortl¡ 7lol9'

East lz.0 feeï thence North lão41,úest 179.0 feet; thence soutl¡ 89o49tEast 120.0 feet; thencs south 0"05'East 10,06 feet; thence

Southerly 30.23 feet on a curve to the right having a radíus of 120.0 feet and tangent to the last mcnrioned ooursc; thence south 89049'

East 187.82 feet to a point in the Wcst line of NE-67th Avenuc; tl¡ence South 0o02' East along said Wcst linc of NE 67th Avouue

I 14.0 feet; thenoe south 55a15' West 2l 6.55 feot to a point in il¡e North line of NE Halsey Street; thence North 89o49' west 45'0 feet

to thc true point oflbeginning; EXCEPT that part thereof conveyed to the City of Portland for street purposes by Deed recorded

January 19, ¡948 in Book 1236, page 530, Deed Records.

PARCEL III:

A tract of land in Secrion 29, Township I North, Rango 2 East of the Willamette Meridian, in thc Cify of Portland, County of

Mulrnomah and Stste of Oregon, described as follows:

Beginning at the Southwest oorner of Section 29, Township I North,.nygq ? 
East of the Willamette Meridian; tÌ¡ence South 89o49'

Uai alon! the South tine of Secrion 29,812,! fe11;-thence Ñorth 0o05' West 308.0 feet to the truç point of beginning; running thence

South g9o49,Esst 155.0 feet; thenôe Nórth 0"05' Wcst 105.33 fect; thence South 89!12' East I30.0 feet; thence South 0o05'East

i i+.òo rruq üence Soutt¡e rly 30.23 feet on a çurye to the right having a radius of 120.0 feet and chord bearing sbuth 7o08' Wesü 
-

thence South g9o49, East lgz.g2 feet to the west line of ¡rdoz*¡ Avõnue; thence North 0o02'west along the west line of NE-67th

.Avenuc 992,0 fçet to t¡. jouif, rino of ÑB r¡UumooJc Stroet; thence Norfh 85o10'West along the South líne of NE Tillamook Street

4T l.g5 fcet to thc East line of lawndale; thence south 0'05i East 990.2 fect to the place_ of beginning; EXCEPTING THEREFROM

the rights of tho public i¡ and to those pðrtions lying withiû the boundaries of NE Broadway as widened; AND EXCEPTING

THEREFROM t¡ose c"rtain rurtr of iuno oonuuyrã to the City of Portland for strcct purposes by instruments recorded January 19,

194 g in Book 123 6, page 530; and recorded eprii t Z, 1948 in 
'Book 

!256, page 44Q; and rccorded April l2' 1948 in Book 1256, page

9014710039.rdw
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EXHIBIT 2to SETTLEMENT AGREEMENT:

PRELIMINARY APPROVAL ORDER
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IEXHIBIT 2 TO SETTLEMENT AGREEMENT]

IN THE CIRCUIT COURT FOR THE STATE OF OREGON

FOR THE COLINTY OF MULTNOMAH

CEDAR BINDER, ERIN PLACE ANd DAVID
G. SHIPLEY, Jr., individually and on behalf of
all other similarly situated, Case No. 1309-13799

Plaintiffs, ORDER GRANTING JOINT MOTION
FOR PRELIMINARY APPROVAL OF
SETTLEMENT

BRCP/GM ELLINGTON, an Oregon Limited
Liability company,

Defendant.

The Parties' Joint Motion for Preliminary Approval of Class Action Settlement

Scheduling Fair Hearing and Approval of Class Notice and Notice Procedures (the "Motion")

c¿uneonforhearingbeforetheHonorableChristopherJ.Marshallon-)2015'The

Court having considered the papers submitted in support of the Motion and having heard oral

argument of the Parties,

HEREBY ORDERS THE FOLLOWING:

1. The Court grants preliminary approval of the Class Settlement upon the terms set

forth in the Settlement Agreement which is attached as Exhibit 1 to the Motion. The Class

Settlement appears to be fair, adequate, and reasonable to the Class;

2. The Class Settlement falls within the range of reasonableness and appears to be

presumptively valid, subject to any objections that may be raised at the Final Approval Hearing;

V

DWT 27 7 067 64v10 0096307-000007

26

pruds
Typewritten Text

pruds
Typewritten Text
Exhibit 1 to Joint Motion for Settlement, Page 28 of 57



3. The Court approves, as to form and content, the Notice of Pending Class Action

(the "Class Notice"), attached as Exhibit 3 to the Settlement Agreement and the Summary of

Notice attached as Exhibit 7 to the Settlement Agreement;

4. The Court directs the mailing of the Class Notice by first class mail to the Class

Members in accordance with the terms of the Settlement Agreement and the schedule set forth in

the Settlement Agreement. The Court finds that the procedures and timing selected for mailing

the Class Notice, return of Opt-Out Requests, and for the filing of any objections to the

Settlement Agreement, including the agreed-to posting of settlement information on a public

website and the proposed publications of a summary of the Class Notice in the Oregonian

newspaper, all as set forth in the Settlement Agreement, satisS the requirements of due process

and provide the best notice practicable under the circumstances and shall constitute due and

sufficient notice to all Class Members;

5. The Court grants the Parties' joint request that the Class be defined as all past,

present and prospective tenants or occupants of the Ellington Apartments who meet the low-

income eligibility requirements of the LIHTC Program, and it is ordered that said Class is

preliminary certified, for settlement purposes only, as a class action under Oregon Rule of Civil

Procedure 32;

6. The Court confirms David F. Sugerman, of David F. Sugerman Attorney PC, and

Edward Johnson, Monica Goracke, Stephen S. Walters and Rebecca Straus of the Oregon Law

Center as Class Counsel, and preliminarily approves the Fee and Expense Award as provided in

the Settlement Agreement, subject to final approval by the Court after Class Members have had

time to file Opt-Out Requests or objections to the Settlement Agreement;

7. The Court confirms David Shipley, Jr. as the Class Representative;

8. The Court hereby approves Garden City Group,LLC, as the settlement

Administrator; and

9. The Court sets

Hearing.

_2016, at _for the Final Approval
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DATED this day of

Hon. Christopher J. Marshall
Circuit Court Judge

2015.
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EXHIBIT 3 to SETTLEMENT AGREEMENT:

THE CLASS NOTICE
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[Exhibit 3 to Settlement Agreement]

NOTICE OF A PENDING CLASS ACTION, A PROPOSED SETTLEMENT OF THAT
CLASS ACTION AND THE HEARING DATE FOR COURT APPROVAL OF THE

PROPOSED SETTLEMENT

STATE OF OREGON CIRCUIT COURT FOR MULTNOMAH COUNTY

A court authorized this notice. It is not a solicitation from a lawyer.

You are receiving this notice because you may be a class member in a class action filed in
Multnomah County Circuit Court regârding the Ellington Apartments located at 1610 NE 66th

Avenue, Portland, Oregon, 97213, in Multnomah County (the "Ellington"), formerly known as

Rose City Village apartments and as Madison Park apartments. The class action may impact
your rights as a past tenant, current tenant, or potential tenant of the Ellington Apartments.

You may have received a prior notice from the Court about the Ellington Apartments. This
notice is slightly different. notice of a
and arelated case. provides vou a summary of that settlement- and exolains vour rishts in

s

connection with that settlement..

If in response to the notice vou excluded vourself from the vou must take action
will be bound the

settlement.

What is the case about?

The case is Binder v. BRCP/GM Ellington LLC,State of Oregon Multnomah County Circuit
Court Case No. 1309-13799. If you received the earlier notice, then you should know that the
Court certified a class action and appointed Mr. David Shipley, a current tenant at the Ellington
in Unit #79,to represent the class. The owner of the Ellington, BRCP/GM Ellington LLC, is
named as the Defendant in the case.

In this class action, Mr. Shipley sought to enforce a Declaration recorded on the property records
for the Ellington that required the Ellington to be operated as low-income housing as part of the
federal Low-Income Housing Tax Credit Program (the "LIHTC Program"). Mr. Shipley and the
other plaintiffs seek to: ensure that all units at the Ellington are rented to income-eligible
households; maintain rents at the Ellington in accordance with the rules of the LIHTC Program
for income-eligible tenants; limit evictions so that tenants can be evicted only for cause and;
provide for leases that comply with applicable law.

A second case, Nordbye v. BRCP/GM Ellington, Multnomah County Case No. 07ll-I3782,will
also be settled by dismissal of that second case as part of the settlement.

According to the records of the Ellington and its management company, you may be a member
of the class. That is why you are getting this notice.

Who is a member of the class?
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The class is defined as all past, present and prospective tenants or occupants of the Ellington who
meet the low-income eligibility requirements of the LIHTC Program. If you received the prior
notice, please note that this class is broader than and includes more people than the class in the
earlier notice.

Attorneys appointed by the court to represent the class.

The Court has appointed the following attorneys to represent the class and they can provide
additional information about the case and about the settlement:

Edward Johnson

Stephen S.'Walters

Monica Goracke

Rebecca Straus

Oregon Law Center

522 SW Fifth Ave., Suite 812

Portland, OR97204
(s03) 413-83t4

David F. Sugerman

707 SW Washington, Suite 600

Portland, OR 97205

(s03)228-6474

Reasonableness of Settlement.

The Court has given preliminary approval of the settlement and has appointed the Class
Representative and Class Counsel to represent you. The Class Representative and Class
Counsel support this settlement. Among the reasons for support of the settlement are the
defenses potentially available to the Defendant, the inherent risk of trial on the merits, and the
delays and uncertainties associated with litigation. The settlement also creates a long-term,
thirty-year supply of low-income rental units for the Portland community.

What are the terms of the Settlement?

You may view the complete settlement agreement at the Multnomah Courthouse at 1021 SV/
Fourth Avenue in Portland, Oregon or online at www In summary:

The parties agree that, if the Court grants final approval of the settlement, then over time
the number of units maintained for low-income residents will be reduced to 44 units,
consisting of 2 one-bedroom units, 35 two-bedroom units andT three-bedroom units.
This reduction will result from natural attrition as tenants leave the Ellington and by
payments the Ellington's owner may offer to tenants in the low-income units in exchange
for those tenants voluntarily terminating their tenancies.

a If after four years from the effective date of the settlement, the number of low-income
units has not yet been reduced to the 44 units, then the Ellington's owner will rank each

low-income unit by seniority based the length of the tenant's tenancy at the Ellington.
Those tenants who have had longer tenancies at the Ellington will have the most
seniority. The owner will create three separate seniority rankings for tenants in one-
bedroom, two-bedroom, and three-bedroom, low-income units. The tenants in the two-
most senior one-bedroom, low-income units, the tenants in the 35 most senior two-

o
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bedroom, low-income units, and the tenants in the 7 most senior three-bedroom, low-
income units will not be impacted. The tenants in the low-income units that are not
within most those most senior units for the bedroom categories (the shorter tenancies for
each bedroom category) will receive a one-year notice that their tenancies will be

terminated. The o\runer will pay $7,500, per unit and not per tenant, to the tenants in each

unit so terminated if and when, within ayeil of the notice, the tenants in such a unit
move out in response to the notice. The tenants with the shorter tenancies, if any, will
have the right to stay in their units, but will pay market rents.

Once the number of units maintained as low-income units is reduced to 44 units, the
Ellington's owner agrees to maintain the 44 units as low-income units for thirty years.

You and all other class members, except those who request to be excluded from
settlement, will give up and release the owner of the Ellington and other Released Parties

from Released Claims as specified in the settlement agreement. Your release will include
a release of all claims that were or could have been brought in either of the two cases and

all claims seeking in any way to enforce the LIHTC Declaration or any provision of the
LIHTC Program whether by declaratory relief, injunctive relief, or through recovery of
damages, money, rents, attomey fees or costs, and all claims asserting in any way that the

Ellington or the Released Parties failed to comply with any requirement of the LIHTC
Declaration, the LIHTC Program, or any other statute or regulation addressing low-
income housing.

The owner of the Ellington will pay $150,000 to the Oregon Law Center to cover
attorney fees and costs incurredin Binder v. BRCP/GM Ellington.

The second case, Nordbye v. BRCP/GM Ellington, Multnomah County Case No. 07lI-
13782, will be dismissed with prejudice and without costs or attorney fees being paid to
either side, and with no form of compensation passing directly or indirectly from the

owner to any class representative or any lawyer for a class representative.

Excluding Yourself from the Settlement.

If you do not wish to participate in the settlement, you must exclude yourself by sending a
request for exclusion to the Administrator at the following address:

Garden City Group,LLC
[mailing/Addressee address to
be determined by Administratorl

To exclude yourself, you must sign, date and return by first class U.S. Mail, or the equivalerrt, a
written request stating that you wish to be excluded from the settlement no later than [60 Days
from mailing]. You must send your request to be excluded by United States Postal Service first
class mail or the equivalent. Do not use a postage meter as that may not result in a postmark
appearing on the envelope containing your request for exclusion. If you do not exclude yourself,
and the Court grants final approval of the class action and the settlement, then you will be bound
by the Court's final judgment.

o

o

a

a
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What if I already Excluded Myself from the Case?

If you wish to be excluded from the settlement you must send your request for exclusion to the
Administrator as described in the section above. You must do this even if you previously sent a

request for exclusion in response to the prior notice. This notice is different from the prior
notice because it provides you with notice of the expanded class and of the settlement in the

Binder v. BRCP/GM Ellington case and because it also provides you notice of the Nordbye v.

BRCP/GM Ellington case and the settlement of that case.

Therefore, even if you previously excluded yourself; you must send a new request for exclusion
or you will be bound by the settlement.

Objection to Settlement.

You can object to the terms of the settlement before final approval. However, if the Court rejects
your objection, you will still be bound by the terms of the settlement unless you have submitted a

valid and timely request for exclusion.

To object, you must file with the Court, Written Objections andaNotice of Intention to Appear
at the Final Approval Hearing. The Court has set the Final Approval Hearing for

-, 
ãt before Judge Christopher J. Marshall. To file objections with the Court

you must file your objections with the Clerk of the Multnomah County Circuit Court, 1021 SW
Fourth Avenue, Portland, Oregon 97204, and send copies to the following:

Class Counsel:
Ed Johnson
Director of Litigation
Oregon Law Center
522 SW Fifth Ave., Suite 812
Portland, OR97204

Defendant's Counsel:
John Dilorenzo
Davis V/right Tremaine LLP
1300 SW Fifth Ave., Suite 2400
Portland, OR 97201

Any written objections must state each specific reason in support of your objection and any legal
support for each objection. Your objections must also state the case name and number, your full
name, address, date of birth, and should also describe your connection with the Ellington (for
example, that you are a current or former tenant). To be valid and effective, any objections to
final approval of the settlement must be filed with the Clerk of the Court and served on each of
the above-listed attorneys no later than 2016, which is 60 days after the date of the

initial mailing of this Notice. You may also enter an appearance in this case through your own
attomey if you so desire.

When is the Final Approval Hearing?

The Court will hold a hearing in the Multnomah County Courthouse,I02I SW Fourth Avenue,
Portland, Oregon 97204, in the courtroom of Judge Christopher J. Marshall, on

2015 at time], to determine whether the settlement should be

finally approved as fair, reasonable, and adequate. This hearing date may be continued or
changed without further notice to you. It is not necessary for you to appear at this hearing unless
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you have timely filed an objection with the Clerk of the Court and wish to be heard by the Court
with respect to your objection.

How can I get Additional Information?

This Notice provides just a summary of the basic terms of the settlement. For the precise terms
and conditions of the settlement, you should review the detailed "Joint Motion for Preliminary
Approval of Class Action Settlement, Scheduling Fairness Hearing and Approval of Class Notice
and Notice Procedures" which is on file with the Clerk of the Court and which contains a copy of
the parties' settlement agreement. The pleadings and other records in the cases may be examined
at the courthouse and the Joint Motion, settlement agreement and other settlement documents
willbepostedontheinternetatwww.-.Youmayalsocontactclasscounselat
the address provided above.

PLEASE DO NOT TELEPHONE THE COURT OR THE OFFICE OF THE CLERK FOR
INFORMATION REGARDING THE SETTLEMENT OR THE CLAIMS PROCESS.

BY ORDER OF THE COURT
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EXHIBIT 4 to SETTLEMEI{T AGREEMENT:

THE FINAL APPROVAL ORDER
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[EXHIBIT 4 TO SETTLEMENT AGREEMENT]

IN THE CIRCUIT COURT FOR THE STATE OF OREGON

FOR THE COI.]NTY OF MULTNOMAH

CEDAR BINDER, ERIN PLACE ANd DAVID
G. SHIPLEY, Jr., individually and on behalf of
all other similarly situated, Case No. 1309-13799

Plaintiffs, GENERAL JUDGMENT

V

BRCP/GM ELLINGTON, ffi Oregon Limited
Liability company,

Defendant.

On 20I_, this Court heard and granted the Parties' Joint Motion for
Preliminary Approval of Class Action Settlement, Scheduling Faimess Hearing and Approval of
Class Notice and Notice Procedures. The Court granted that motion by Order entered

20I_, Among other things, that Preliminary Approval Order: granted preliminary
approval of the Class Settlement as set forth in the Settlement Agreement as fair, adequate and

reasonable to the Class; approved the form of the Class Notice; approved the procedures for
Class Members to object to the Class Settlement; and approved the notice procedures set forth in
the Settlement Agreement. The Preliminary Approval Order set 2016 for the

date of the Final Approval Hearing. On 2016 this matter came before the Court for
hearing for Final Approval of the Class Settlement as set forth in the Settlement Agreement. The
Court has reviewed all submissions regarding the proposed Settlement Agreement and heard

from counsel and all others present at the Final Approval Hearing who wished to be heard.
Based on the Court's file, the representations of counsel, and the affidavit of the Settlement
Administrator confirming that notice of the Class Settlement has been duly provided to the Class,

it is

HEREBY ORDERED AND ADJUDGED as follows:

1. This case involves the Ellington Apartments, a 28 building,264 unit residential
apartment complex located at 1610 NE 66th Avenue, Portland, Oregon, 97213, in Multnomah
County (the "Ellington") which is more fully described in the legal description which is attached
as Exhibit I to the parties' Settlement Agreement, a copy of which was duly filed in the Court's
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records for the case. In the early 1990s the Ellington's original owner financed the development
of the Ellington, at least in part, through the federal Low-Income Housing Tax Credit program
of Section 42 of the Internal Revenue Code (the "LIHTC Program"). On December27,l99l,a
Declaration of Land Use Restrictive Covenants for Low-Income Housing Tax Credits (the

"LIHTC Declaration") was recorded in the real property records of Multnomah County at Book
249I, Pages 291-310. The LIHTC Declaration was re-recorded February 26,1992 inthe real
property records of Multnomah County at Book 2511, Pages 561-575. In this case, plaintiffs
have sought to enforce the terms of the LIHTC Declaration against Defendants as a proposed
class action.

2. The Class defined in the Settlement Agreement is certified for settlement
purposes as a class action under Oregon Rule of Civil Procedure 32 and consists of all past,

present and prospective tenants or occupants of the Ellington who meet the low-income
eligibility requirements of the LIHTC Program.

3. The Settlement Administrator has duly and timely mailed the Class Notice to the
Class Members in accordance with the terms of the Settlement Agreement and has provided such

fuither notice as contemplated by the Settlement Agreement. The procedures and dates for
providing notice of the Class Settlement to Class Members including the mailing the Class

Notice (including posting the Class Notice on the intemet website and publishing aNotice
summary in the Oregonian newspaper), return of Opt-Out Requests, and for objecting to the

Settlement Agreement satisfied the requirements of due process, provided the best practicable
notice under the circumstances, and constitute due and sufficient notice to all persons entitled to
notice of the Settlement Agreement.

4. The Class Settlement as set forth in Settlement Agreement is fair, reasonable and

adequate to the Class Members and is approved by the Court.

5. All Class Members as defined in the Settlement Agreement are bound by the
Settlement Agreement including without limitation the decree set forth below in paragraph 9 and

the release of the Class Members' claims provided in the Settlement Agreement, except for those
Class Members who timely submitted Opt-Out Requests.

6. All Class Members, except those Class Members who submitted timely Opt-Out
Requests, have fully, finally and completely adjudicated their claims against the Released Parties

as set forth in the Settlement Agreement, and are barred from pursuing or seeking to reopen
claims included in the Released Claims, as that term is defined in the Settlement Agreement.

7. The Court approves the award of attomeys' fees to Class Counsel as set forth in
Section D.4 of the Settlement Agreement.

8. Recognizing the overlap between the claims and the Class Members in this case

with the claims of the proposed class members in the case of Nordbye v. BRCP/GM Ellington,
Multnomah County Case No. 011I-13782 (the "Nordbye Case"), and in light of the fairness of
the settlement terms for this case, the Court further finds that dismissal of the Nordbye Case,

with prejudice and without costs or attomey fees to any Party, as set forth in Settlement
Agreement is a fair, reasonable and adequate settlement of the Nordbye Case. The Court

DWT 27 7 067 64v I 0 0096307-000007

37

pruds
Typewritten Text
Exhibit 1 to Joint Motion for Settlement, Page 39 of 57



approves the Parties' settlement of the Nordbye Case and finds that the Class Notice provided

the putative class members in the Nordbye case with notice that satisfied the requirements of due

process, provided the best practicable notice under the circumstances, and constitute due and

sufficient notice to all persons entitled to notice of the settlement of the Nordbye Case. Upon
remand of the Nordbye Case from the Court of Appeals to this Court, the Court will sign and

enter the proposed Judgment of Dismissal of the Nordbye Case as set forth in Exhibit 6 to the

Settlement Agreement.

9. The Court directs Defendant to record the Amended and Restated Declaration of
Restrictive Covenants attached as Exhibit 5 to the Settlement Agreement (the "Restated

Declaration") in the real property records of Multnomah County, Oregon on or after 40 calendar

days from the "Effective Date" as that term is defined in the Settlement Agreement. The Court

declares that upon the recording of the Restated Declaration: (a) the Ellington, Defendant, and

Defendant's successors and assigns are fully and finally released and discharged from any and all
obligations imposed by the LIHTC Declaration; (b) that the LIHTC Declaration no longer

operates as a covenant running with the land; and (c) that the LIHTC Declaration no longer

imposes any restriction or encumbrance upon the Ellington, Defendant, or Defendant's

successors or assigns (including all transferees and subsequent owners of the Ellington).

10. Subject to the terms of this Judgment including paragraph 9 above, all claims of
all Class Members asserted in this case are now fully and finally adjudicated and are dismissed

with prejudice and with each party responsible for its own costs, attomey fees and

disbursements.

DATED this _ day of _,2016.

Hon. Christopher J. Marshall
Circuit Court Judge
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EXHIBIT 5 tO SETTLEMEI{T AGREEMENT

[Restated Declaration]

DWT 277 067 64vl 0 0096307-000007

39

pruds
Typewritten Text
Exhibit 1 to Joint Motion for Settlement, Page 41 of 57



AMENDED AND RESTATED DECLARATION OF RESTRICTIVE COVENANTS

THIS AMENDED AND RESTATED DECLARATION OF RESTRICTIVE
COVENANTS, ("Restated Declaration"), dated as of 2015 ("Effective
Date"), by BRCP/GM ELLINGTON LLC, an Oregon limited liability company, and its
successors and assigns (the "Owner") is given as a condition precedent to the effectiveness of
that certain Settlement Agreement dated 2015, recorded in the
real property records of Multnomah County at Book _) Pages ("Binder
Settlement").

RECITALS:

WHEREAS, Owner holds fee simple title to a 28 building,264 residential apartment unit
complex commonly known as "Ellington Apartments" having a street address of 1610 NE 66th
Avenue, Portland, Oregon, 97213, being more particularly described in Exhibit A attached hereto
and incolporated herein by this reference ("Project");

WHEREAS, prior to Owner's acquisition of the Project, the Project previously
participated in the federal Low-Income Housing Tax Credit Program of Section 42 of the
Intemal Revenue Code ("LIHTC Program") administered by the Oregon Housing and
Community Services Department ("Department") and in accordance therewith was made subject
to the Declaration of Land Use Restrictive Covenants for Low-Income Housing Tax Credits
Project Number OR 90-350 recorded December 27,1991in the real property records of
Multnomah County at Book 2491, Pages 291-310 and re-recorded February 26,1992 in the real
property records of Multnomah County at Book 251I, Pages 56I-575 ("LIHTC Declaration");

WHEREAS, in 2005, prior to Owner's acquisition of the Project, the Department
released the Project from the LIHTC Program and from the terms and conditions of the LIHTC
Declaration via that certain Settlement, Satisfaction and Partial Release Agreement recorded as

Fee No. 2005-049042 on March 22,2005 in the real property records of Multnomah County and
re-recorded March 30,2005, as Fee No. 2005-054750 ("Department Settlement");

WHEREAS, in 2007, litigation was coÍrmenced against Owner in the Circuit Court for
Multnomah County, Oregon, (the "Court") entitled Nordbye v. BRCP/GM Ellington, Multnomah
County Case No. 07Il-13782 (Ihe "Nordbye Case"). The complaint in the Nordbye Case sought
to proceed as a class action on behalf of past, present and prospective low-income tenants

eligible for low-income housing and alleged claims for declaratory and injunctive relief to
enforce LIHTC Declaration;

WHEREAS, in 2013, Cedar Binder, Erin Place, and David G. Shipley, Jr., also
coÍrmenced an action against Owner in the Court entitled Cedar Binder, et al., v. BRCP/GM
Ellington, Multnomah County Case No. 1309-13799 (the "Binder Case"). The complaint in the
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Binder Case also sought to proceed as a proposed class action on behalf of past, present, and
prospective low income-eligible tenants of the Project and alleged claims for injunctive and
declaratory relief including a declaration that the Owner was required to rent all of the units at
the Project to income-eligible, low-income tenants and to comply with the requirements of the
LIHTC Declaration for 15 years from the date that all 264 units were rented to income-eligible,
low-income tenants. The Nordbye Case and the Binder Case are collectively referred to herein
as the "Litigation";

WHEREAS, the Parties to the Litigation have resolved the Litigation by entering into the
Binder Settlement;

WHEREAS, the Court in the Binder Case has by General Judgment entered _,2016:
(a) certified a class action on behalfofall past, present, and prospective tenants or occupants at
the Project, who meet the low-income eligibility requirements of the LIHTC Program ("Class
Members"); (b) approved the Binder Settlement and declared the Binder Settlement to be fair,
reasonable and adequate to the Class Members; (c) ordered the Parties to provide notice of the
Binder Settlement to Class Members (d) found and declared that the Class Members received
due and timely notice of the Binder Settlement; (e) found and declared that the procedures for
notice to Class Members satisfied the requirements of due process, provided the best practicable
notice under the circumstances, and constituted due and sufficient notice to all persons entitled to
notice of the Binder Settlement; (f) found and declared that the Class Members are bound by the
Binder Settlement; (g) orderedthat this Restated Declaration be recorded in the official land deed
records for Multnomah County, Oregon; and (h) declared in the General Judgment and in
accordance with the Binder Settlement, that upon the recording of this Restated Declaration that
the Project is fully and finally released and discharged from any and all obligations imposed by
the LIHTC Declaration, that upon recording this Restated Declaration the LIHTC Declaration no
longer operates as a covenant running with the land, and that the LIHTC Declaration no longer
imposes any restriction or encumbrance upon the Project;

WHEREAS, the Project currently contains approximately 184 residential apartment units
occupied by Certified Low-Income Tenants (as defined below) (the "184 Certified Units")
which, by the terms of the Binder Settlement, shall be reduced to 44 units through natural
attrition andlor the payment of termination fees as provided in the Binder Settlement;

V/HEREAS, in accordance with the terms of the Binder Settlement, and as approved by
and directed by the Court, Owner is to execute, deliver and record this Restated Declaration in
the offrcial land deed records of Multnomah County in order to create certain covenants running
with the land for the purpose of ensuring that 44 residential apartment units in the Project ("44
Certified Units") are maintained for the time period hereinafter described for rental by tenants
Owner has certified to meet the low-income eligibility requirements of the LIHTC Program for
households,whose income is sixty percent or less of the area family adjusted median income as

determined under LIHTC Program ("Certified Low-Income Tenants"); and

WHEREAS, Owner desires to comply with the General Judgment and to amend and
restate in its entirety the LIHTC Declaration by this Restated Declaration, in settlement of all
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claims and the dismissal of the Litigation with prejudice, and intends, declares and covenants

that the restrictive covenants set forth herein goveming the use, occupancy and transfer of the

Project shall be and are covenants running with the land for the term stated herein and binding
upon all subsequent o\ilners of the Project for such term,

NOV/, THEREFORE, in consideration of the promises and covenants hereinafter set

forth and of other valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, Owper hereby amends and restates in its entirety the LIHTC Declaration, which
LIHTC Declaration and all other written and oral agreement previously made or existing with
respect to the matters set forth above, are replaced and superseded by this Restated Declaration
which reads as set forth below.

SECTION 1: RECORDING AND FILING; COVENANTS TO RUN \ilITH THE LAND

Upon execution of this Restated Declaration by Owner, Owner shall cause this Restated

Declaration to be recorded and filed in the real property records of the County of Multnomah,
State of Oregon, and shall pay all fees and charges incurred in cor¡rection therewith. Upon
recording, Owner shall immediately transmit to The Oregon Law Center at 522 SV/ Fifth Ave,
Portland Oregon 97204 ("Law Center") a copy of the recorded Restated Declaration showing the
date, deed book and page numbers ofrecord.

Owner intends, declares and covenants, on behalf of itself and all future owners and

operators of the Project during the term of this Restated Declaration, that this Restated

Declaration and the covenants and restrictions set forth in this Restated Declaration regulating
and restricting the use, occupancy and transfer of the Project (i) shall be and are covenants

running with the land, encumbering the Project for the term of this Restated Declaration, binding
upon the Owner's successors in title and all subsequent Owners and operators of the Project,
(ii) are not merely personal covenants of Owner, and (iii) shall bind Owner (and the benefits
shall inure to any past, present or prospective tenant or occupant of the Project who meets the
income eligibility requirements of the LIHTC Program) and its respective successors and assigns

during the term of this Restated Declaration. Owner hereby agrees, that for the terms of this
Restated Declaration that any and all requirements of the laws of the State of Oregon to be

satisfied in order for the provisions of this Restated Declaration to constitute deed restrictions
and covenants running with the land shall be deemed to be satisfied in full, and that any
requirements of privileges of estate are intended to be satisfied, or in the altemate, that an

equitable servitude has been created to insure that these restrictions run with the Project.

SECTION 2: INCOME RESTRICTIONS

Owner or its designated agent will certify that the Certified Low-Income Tenants meet

the applicable income eligibility requirements of the LIHTC Program at the time tenants apply
for a low-income unit at the Project, and at least once every five years thereafter.

If, during the term of this Restated Declaration, the LIHTC Program is repealed or
otherwise ceases to exist then Owner will apply the last effective criteria under the LIHTC
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Program prior to the repeal of or cessation of the LIHTC Program for purposes of determining

the income eligibility of Certified Low-Income Tenants and the allowable rents for the 44

Certified Units. Owner or Law Center may, thereafter, petition the Court to approve a
methodology for yearly adjustment of rents that most closely reflects the methodology
previously employed by the LIHTC Program prior to its repeal or cessation.

SECTION 3: OCCUPANCY RESTRICTIONS

Owner represents, warrants and covenants throughout the term of this Restated

Declaration that the rents charged to tenants of the 44 Certified Units shall not exceed the rents

allowed under the LIHTC Program for households whose income is sixty percent or less of the

area family adjusted median income, as described in the most current table of LIHTC Program

Rents as determined by the Department (the "LIHTC Rental Rates"). The location and

configuration of the 44 Cefüfied Units shall be subject to Owner's discretion and may change

from time to time subject only to the following qualifications: (i) the 44 Cefüfied Units available

for Certified Low-Income Tenants will include at least 2 one-bedroom units, 35 two-bedroom
units and 7 three-bedroom units, and (ii) Owner will use its best efforts to ensure thatthe 44

Certified Units shall not be concentrated in one area of the Project, but shall be interspersed

throughout the Project as a whole. Owner will not evict tenants in the 44 Cefüfied Units except

for good cause.

As used in this Restated Declaration the term "Bedroom Unit Types" shall mean the one-

bedroom, two-bedroom, three-bedroom unit types, and the term "Required Bedroom Units" shall

mean the 2 one-bedroom units, the 35 two-bedroom units, and the 7 three-bedroom units that this
Restated Declaration requires Owner to maintain as available to be occupied by Certified Low-
Income Tenants.

SECTION 4: TERM OF RESTATED DECLARATION

This Restated Declaration shall be effective upon recording. Except as hereinafter
provided, the term of this Restated Declaration shall then continue from that date on which the

number of units at the Project occupied by Certified Low-Income Tenants has been reduced to

forty-four (44) ("Commencement Date") by natural attrition or termination fee payments in
accordance with the terms and conditions of the Binder Settlement and shall end on that date

which is thirty (30) years thereafter (except in the case of foreclosure or deed in lieu of
foreclosure of a prior recorded lien to this Restated Declaration) ("Termination Date"). Once the

number of units at the Project occupied by Certified Low-Income Tenants has reached forty-four
(44), Owner shall prepare a Commencement Date Memorandum for the pu{pose of establishing

the Commencement Date and shall submit such memorandum to Law Center for its review and

approval along with evidence reasonably suffrcient to substantiate Owner's determination. Law
Center shall notifu Owner of any objections it has with respect to the Commencement Date

determination no later than fifteen (15) calendar days after its receipt thereof. If Law Center fails
to object within such fifteen (15) calendar day period, it shall be deemed to have approved the
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Commencement Date as determined by Owner. Owner shall record the Commencement Date
Memorandum in the real property records of Multnomah County, Oregon at its sole cost and
expense. No signature of Law Center shall be required on the Commencement Date
Memorandum in order for Owner to record same.

This Restated Declaration shall automatically expire and terminate on the Termination
Date without any further acts or documentation required by Owner or any other party. Upon the

Termination Date, this Restated Declaration shall be null and void and of no further force or
effect and neither Owner nor any other party shall have any rights or obligations thereunder.

SECTION 5 - LOW INCOME UNIT ATTRITION

At all times Owner may rent any unit other than the 184 Certified Units at market rental
rates and without regard to income eligibility under the LIHTC Program.

Prior to the Commencement Date, Owner shall operate the Projebt with respect to the 184

Certified Units as follows:

a. Except as provided herein below, rents for the 184 Cerlified Units shall not exceed the

LIHTC Rental Rates, and Owner shall not terminate the tenancies of any of the 184

Certified Units except for good cause, and the tenancies of the 184 Certified Units shall
remain undisturbed until such time as those tenants: (i) default with respect to the terms
of their leases or rental agreements; (ii) voluntarily terminate their tenancies; or (iii) as

provided in Sections 5(c) or 5(d) below.

Owner may lease the 184 Certified Units at market rental rates without regard to income
eligibility under the LIHTC Program as they become available due to normal tumover, or
as a result of accelerated turnover as provided in Section 5(c) below, subject only to the

on-going requirement to maintain the 44 Certified Units for rent by Certified Low-
lncome Tenants.

c. Owner may elect to accelerate the turnover rate of the 184 Certified Units by offering
cash payments to one or more of the tenants occupying such units in exchange for such

offered tenant's agreement to vacate his or her unit. Any such agreement shall be

voluntary and the offered tenant shall be assured that he or she is not required to accept

same and may instead remain in their unit undisturbed, provided they are not otherwise in
default and subject to and except as provided in Section 5(d) herein below.

On or about the fourth anniversary of the Effective Date, Owner will determine for each

Bedroom Unit Type whether Certified Low-Income Tenants occupy more than the
Required Bedroom Units for that Bedroom Unit Type, meaning Owner will determine if
more than 2 one-bedroom units, or more than 35 two-bedroom units, or more thanT
three-bedroom units, are occupied by Certified Low-Income Tenants. If, for any
Bedroom Unit Type, Owner determines that Certified Low-Income Tenants occupy more
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than the Required Bedroom Units for that Bedroom Unit Type, then for each such

Bedroom Unit Type Owner will list the units of that type occupied by Certified Low-
Income Tenants in order of seniority, with the longest running tenancy provided the most

senior status and the shortest tenancy classified as the most junior. Any one-bedroom
unit with less seniority than the second most senior one-bedroom unit, any two-bedroom
unit with less seniority than the thirty-fifth most senior two-bedroom unit, and any three-
bedroom unit with less seniority than the seventh most senior three-bedroom unit will be

classified as'oExcess LIHTC Units" and Owner may then notify the tenants of the Excess

LIHTC Units of Owner's election to terminate those tenancies or increase the rent for
such units to market rent following one year's notice. If, during the one-year period
following the notice to the Excess LIHTC Units, the tenants of such a unit terminate their
tenancy and surrender possession of such Excess LIHTC Unit within the one-year period,

then Owner will, within 10 days of the date such tenants surrender possession of the unit,
pay a$7,500 termination payment, per unit and not per tenant, to the tenants of the unit.
After the tenants surrender possession of such an Excess LIHTC Unit, Owner may rent

the Excess LIHTC Unit at market rental rates and without regard to income eligibility
under the LIHTC Program. Subject to the terms and conditions in their leases or rental

agreement, the tenants in Excess LIHTC Units shall have the right to stay in their unit
after the one-year period and pay market rent, and such tenants will be paid the $7,500
termination payment, per unit and not per tenant, upon their signing a new lease or rental

agreement at market rental rates. If, during the one-year period following the notice to

the Excess LIHTC Units one or more of the tenants in the 44 most senior units terminate
their tenancy, Owner will offer the tenants of the Excess LIHTC Units, starting with the

most senior of the Excess LIHTC Units for that Bedroom Unit Type who remain tenants

at the Project, the option of remaining at the Project as one of 44 Cefüfied Units. If such

an offer is accepted, then the accepting tenant(s) become one of the 44 Cefüfied Units,
but will not receive the termination payment.

SECTION 6 . MONITORING OF OCCUPANCY RESTRICTIONS

Once per calendar year upon no less than thirty (30) days' advance written notice, Owner

shall permit, during normal business hours and upon reasonable notice, any duly authorized

representative of Law Center to inspect any books and records of the Owner regarding the
Project with respect to the incomes of Certified Low-Income Tenants which pertain to
compliance with the occupancy restrictions specified in this Restated Declaration. Owner shall
provide monthly urnedacted rent rolls to the Law Center as described in the Binder Settlement.

Owner shall submit any other information, documents or certifications requested by Law
Center reasonably deemed necessary to substantiate Owner's continuing compliance with the

provisions of this Restated Declaration.

SECTION 7 . ENFORCEMENT OF OCCUPANCY RESTRICTIONS

Owner covenants that it will not knowingly take or permit any action that would result in
a violation of the requirements of this Restated Declaration.
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In order to assure compliance of the Project and Owner with the terms of this Restated

Declaration, OWNER IN CONSIDERATION FOR THE OPPOSING PARTIES ENTERING
INTO THE BINDER SETTLEMENT HEREBY AGREES AND CONSENTS THAT LAV/
CENTER AND ANY PAST, PRESENT OR PROSPECTIVE TENANT OR OCCUPANT OF

THE PROJECT WHO MEET THE INCOME ELIGIBILITY REQUIREMENTS OF THE
LIHTC PROGRAM SHALL BE ENTITLED, FOR ANY BREACH OF THE PROVISIONS
HEREOF, AND IN ADDITION TO ALL OTHER REMEDIES PROVIDED BY LAW OR IN
EQUITY, TO ENFORCE SPECIFIC PERFORMANCE BY OWNER OF ITS OBLIGATIONS
UNDER THIS RESTATED DECLARATION IN A STATE COURT OF COMPETENT
JURISDICTION. Owner hereby further specifically acknowledges that the beneficiaries of the
Owner's obligations hereunder cannot be adequately compensated by monetary damages in the

event ofany default hereunder.

Further, this Restated Declaration shall be deemed a contract enforceable by one or more
past, present or prospective tenant or occupant of the Project who meets the income eligibility
requirements of the LIHTC Program as third-party beneficiaries of the Declaration. In the event

Owner fails to satis$ the requirements of this Restated Declaration and legal costs are incurred
by the Administrators or one or more of the tenants or beneficiaries, such legal costs, including
reasonable attorney fees and court costs (including costs of appeal), are the responsibility of, and

may be recovered from, Owner.

Within thirty (30) calendar days after a written request is delivered to Law Center by Owner, Law
Center shall provide Owner (or Owner's designee) with an estoppel certificate executed by an authorized

member of Law Center certifuing that as of the date specified therein that either (i) Owner is in full
compliance with the terms and conditions of this Restated Declaration, or (ii) Owner is not in compliance

with the terms and conditions of this Restated Declaration and a statement detailing the specific reasons

for Owner's alleged noncompliance. Owner willprovide Law Center a reasonable opportunþ, during
normal business hours, to inspect those books and records of Owner which bear on whether the Project is

in compliance with the Restated Declaration before Law Center is required to provide the estoppel

certificate.

SECTION 8 . MISCELLANEOUS

Severability. The invalidity of any clause, part or provision of this Restated Declaration
shall not affect the validity of the remaining portions thereof.

Notices. All notices to be given pursuant to this Restated Declaration shall be in writing
and shall be deemed given when mailed by certified or registered mail, return receipt requested,

to the parties hereto at the addresses set forth below, or to such other place as a party may from
time to time designate in writing.

To Law Center:

Attn
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To Owner:

Attn:

Law Center and Owner,may, by notice given hereunder, designate any further or different
addresses to which subsequent notices, certificates or other communications shall be sent.

Subordination of Restated Declaration. This Restated Declaration and the restrictions

hereunder are subordinate to the loan and loan documents, if any, on the Project.

Goveming Law. This Restated Declaration shall be govemed by the laws of the State of
Oregon and, where applicable, the laws of the United States of America.

IN WITNESS WHEREOF, Owner has caused this Restated Declaration to be signed by
its duly authorized representatives, as of the day and year first written above.

OWNER

BRCP/GM ELLINGTON LLC,
an Oregon limited liability company

By

Name

Title

STATE OF OREGON

COUNTY OF

This instrument was acknowledged before me on this day of
2015,by AS

LLC, an Oregon limited liability company
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Notary Public for Oregon

My commission expires:
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EXHIBIT A

LEGAL DESCRIPTION
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EXHIBIT 6to SETTLEMENT AGREEMENT

[Judgment of Dismissal of Nordbye Case]
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IEXHIBIT 6 TO SETTLEMENT AGREEMENTI

IN THE CIRCUIT COURT FOR THE STATE OF OREGON

FOR THE COLINTY OF MULTNOMAH

SARAH NORDBYE, individually and on
behalf of all others similarly situated,

Plaintiff,

v

Case No. 07II-13782

GENERAL JUDGMENT OF
DISMISSAL WITH PREJUDICE

BRCP/GM ELLINGTON, an Oregon Limited
Liability company and the OREGON
HOUSING AND COMMUNITY SERVICES
DEPARTMENT,

Defendants.

Based on the stipulation of counsel that this case has been settled through the Class
Settlement in the case of Cedar Binder, et al., v. BRCP/GM Ellington, Multnomah County Case
No. 1309-13799 (the "Binder Case"), and based on the Court's prior approval of the Class
Settlement in the Binder Case which included approval that, as parl of that Class Settlement, this
case would be dismissed with prejudice and without costs or attomey fees to any party, it is

HEREBY ORDERED AND ADJUDGED as follows:

1. All of Plaintiffs' claims in this case, and the claims of the putative class members
in this case, are fully and finally adjudicated and are dismissed with prejudice and with each
party responsible for its own costs, attorney fees and disbursements.

2. The Class Notice and procedures in the Binder Case provided the putative class
members in this case with fair and adequate notice of the settlement of this case, satisfied the
requirements of due process, provided the best practicable notice under the circumstances, and
constitute due and sufficient notice to all persons entitled to notice of the settlement and
dismissal of this case.

3. The Court approves the settlement of this case through dismissal as set forth above
and finds, in light of the Class Settlement the Court approved in Binder Case that settlement of
this case through dismissal is fair, reasonable and adequate to the putative class members in this
case.
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DATED this day of _,201_.

Hon. Christopher J. Marshall
Circuit Court Judge
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EXHIBIT 7 to SETTLEMENT AGREEMENT:

SUMMARY OF NOTICE
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IEXHIBIT 7 TO SETTLEMENT AGREEMENT]

Notice of Settlement of Class Action. TO: All past, present, and prospective tenants or
occupants of The Ellington, an apartment complex located at 1610 NE 66th Avenue, Portland,
OR972I3 and formerly known as Rose City Village apartments and as Madison Park
apartments.

Parties to two cases filed in Multnomah County Circuit Courl, Binder v. BRCP/GM Ellington
LLC, Case No. 1309-13799 and Nordbye v. BRCP/GM Ellington, Multnomah County Case No.
0lTl-l3782,have reached a proposed class action settlement regarding the extent to which the
Ellington must comply with the restrictions and rules of the federal Low-Income Housing Tax
Credit (LIHTC) program. The settlement agreement, which the Court has preliminarily
approved, provides that: (a) all past, present, and prospective tenants or occupants ofthe
Ellington who meet the low-income eligibility requirements of the LIHTC program are class
members; (b) all class members are bound by the settlement; (c) over time the number of units
maintained for low-income residents will be reduced to 44 units by a combination of natural
attrition and, possibly, payments to low-income certified tenants to terminate their tenancies; (d)
the payments and terminations will be voluntary at first, but, if at the end of a four-year period
the number of low-income units is not reduced to 44 units then the payments and terminations
will be by one-year notice with a $7,500 payment per unit; (e) when the number of low income
units is reduced to 44 units, the owner will maintain 44 units as low-income units under the
LIHTC program for thirty years; and (Ð all class members release all claims they may have
against the owners of the Ellington and other released parties, including all claims that were or
could have been brought in the either of the two cases, all claims seeking in any way to enforce a
prior declaration that allegedly govemed the Ellingfon's participation in the LIHTO program or
to enforce any provision of the LIHTC program whether by declaratory relief; injunctive relief,
or through recovery of damages, money, rents, attorney fees or costs, and all claims asserting in
any way that the Ellington or the released parties failed to comply with any requirement of the
declaration, the LIHTC program, or any other statute or regulation addressing low-income
housing.

If you are a class member you may exclude yourself from the settlement by sending a written
request to be excluded to Garden City Group LLC [address to be added]. This request must be
post marked before If you are a class member you may also file an objection
to the settlement with the Court Clerk at l02l SW Fourth Avenue, Portland, OP.97204, and send

service copies to both Ed Johnson, Director of Litigation, Oregon Law Center,522 SW Fifth
Ave., Suite 812, Portland, OR97204 and to John Dilorenzo,Davis V/right Tremaine LLP, 1300
SW Fifth Ave., Suite 2400, Portland, OR 97201. Any objections must be filed and served
before

-, 
ãt

The Court has set the Final Approval Hearing for
before Judge Christopher J. Marshall.
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This is a summary of the Class Notice and the settlement. You may view the complete notice
and settlement agreement at the Multnomah County Courthouse, or online at
www. Class members seeking additional information may also contact Ed
Johnson at (503) 473-8314
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CERTIFICATE OF SERVICE 

I hereby certify that I served a copy of the foregoing Joint Motion for Preliminary 

Approval of Class Action Settlement, Scheduling Fairness Hearing and Approval of Class 

Notice and Notice Procedures on: 
 
By email and the court’s electronic filing system: 
 
Edward Johnson, OSB #965737 
Oregon Law Center 
921 SW Washington #516 
Portland, OR 97205 
ejohnson@oregonlawcenter.org 
 

Co-Counsel for Plaintiffs 
 
David F. Sugerman, #862984 
David F. Sugerman, PC 
707 SW Washington St., #600 
Portland, OR 97205 
david@davidsugerman.com   
 

Co-Counsel for Plaintiffs 
 
Jonathan Radmacher, OSB #924314 
McEwen Gisvold LLP 
1100 SW 6th Ave Ste 1600 
Portland, OR  97204 
jonathanr@mcewengisvold.com  
 

Co-Counsel for Defendant 
 

 
 Dated this 2nd day of November, 2015.  
 

DAVIS WRIGHT TREMAINE LLP 
 
 
 
By:  s/ John A. DiLorenzo, Jr.  

John A. DiLorenzo, Jr., OSB #802040 
Of Attorneys for Defendant 
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