
IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

The Inclusive Communities Project, Inc., *
Plaintiff, *

v. *
*

The Texas Department of *
Housing and Community Affairs, and *
Michael Gerber, * Civil Action No. 3:08-CV-00546-D
Leslie Bingham-Escareño, *
Tomas Cardenas, *
C. Kent Conine, *
Dionicio Vidal (Sonny) Flores, *
Juan Sanchez Muñoz, and *
Gloria L. Ray in their official capacities,       *

  Defendants. *
*

THE INCLUSIVE COMMUNITIES PROJECT, INC.’S MOTION FOR A NEW TRIAL 
AND ADDITIONAL RELIEF.

ICP respectfully moves the Court for a new trial based on the existing record and under

the current order for proceeding on remand. ICP also moves the Court to amend the existing

findings or make additional findings that a prima facie case has been proven, to open the

judgment, and to proceed to the next element of the case to determine whether the Defendants

can prove that the three discretionary policies described this motion and the discretionary

allocation process used to award allocations of 9% and 4% LIHTCs are necessary to achieve one

or more substantial, legitimate, and nondiscriminatory interests of Defendants. The motion is

made pursuant to Fed. R. Civ. P.52(b), 59(a)(1)(B), and 59(a)(2). The record cites, arguments,

and legal authority for this motion are set out in the accompanying Inclusive Communities

Project, Inc.’s Brief in Support of Motion for a New Trial and Additional Relief.
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The grounds for the motion are:

• the record proves the existence of three specifically identified discretionary allocation

polices and that the application of those policies was a cause of the perpetuation of racial

segregation. The challenged policies for this motion are;

1. the discretionary forward commitment policy in the QAPs to award 9%

allocations without regard to points, 

2. the discretionary 9% program authorization in the QAPs not to rely on the

points awarded but to take discretionary factors into the decision to allocate tax

credits, and

3. the QAP 4% discretionary approval policy for locations subject to over-

concentration or unacceptable sites.

• The discriminatory impact standard under the Fair Housing Act applies to these three

specifically identified discretionary allocation policies; and

• ICP did not have the burden to prove that these three policies were the sole cause of the

perpetuation of racial segregation but only to prove that the individual policies were proximate

causes of the discriminatory effect. ICP met its proximate cause burden.1

• ICP’s presentation of its prima facie case was justified by and met the disparate impact

standard adopted by HUD as appropriate for use when the elements of a decision-making process

1 After the close of the briefing on the prima facie case, the U.S. Supreme Court
granted a petition for certiorari in an FHA case in which one of the questions presented is 

The FHA requires plaintiffs to plead proximate cause. Does proximate cause
require more than just the possibility that a defendant could have foreseen that the
remote plaintiff might ultimately lose money through some theoretical chain of
contingencies? Bank of America v. Miami, Fl, U.S. Supreme Court 15-1111
(2016).
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may not be capable of separation for analysis. In this case, it is appropriate to challenge the

decision making process as a whole. HUD, Implementation of the Fair Housing Act’s

Discriminatory Effects Standard, Final Rule, 78 Fed. Reg. 11460, 11469, February 15, 2013. 

The record proves the three identified discretionary policies were proximate causes
of the perpetuation of racial segregation.

The record contains undisputed evidence of uncontradicted facts proving:

A. The existence of the three specifically identified written discretionary policies in the

QAPs described in this motion is established by uncontradicted facts.

B. The claimed discriminatory effect, perpetuation of segregation, caused by Defendants’

awards of allocations is established by undisputed and uncontradicted facts. The racial

segregation existed when TDHCA assumed control of the LIHTC programs in 1991. ICP 416.

The racial segregation continued to increase as the number of LIHTC units in predominantly

minority areas increased. ICP 2016 exh 63 - 66 App 745 - 751.

The perpetuation of segregation discriminatory effect can be proven without also proving

that there were a substantial number of competing applications for LIHTC units in Caucasian

areas that were denied. Evidence of competing applications for units in Caucasian areas is not

legally required to prove either causation or the perpetuation of racial segregation as a

discriminatory effect subject to the disparate impact standard. For example, the perpetuation of

racial segregation by a multifamily zoning ordinance is proven by the simple fact that the zoning

restricted multifamily units to minority concentrated areas. The perpetuation of racial segregation

of public housing units is proven by the fact that the units continued to be placed in minority

concentrated areas. This does not end the prima facie case inquiry but it is the starting point.
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C. ICP proved causation with record evidence showing that the elimination of each

element of discretion would significantly lessen the number and percentage of LIHTC units

located in minority areas and perpetuating racial segregation. The elimination of the policy of

discretion to make forward commitments would have reduced the number of 9% units approved

that would perpetuate racial segregation in minority areas by 1,369 units from 4,719 to 3,350

units during the period of 1999 - 2008. ICP 2016 exh 67 App 752. The elimination of the policy

of discretion to take factors other than points into consideration in the selection process would

have further reduced the number of units perpetuating racial segregation during that period by

increasing the units in Caucasian areas by 593 units and decreasing the units in minority areas by

421 units. Calculations from ICP 2016 exh 62 App 726 - 745 set out in brief. This impact

analysis takes into account whether the forward commitment awarded units would have been

within the point range for awards had points been the sole criteria for the awards. The elimination

of the policy of discretion to award 4% allocations to units in areas marked by adverse conditions

such as over-concentration of LIHTC units and “Unacceptable” sites would have reduced the

number of total LIHTC  units in City of Dallas minority areas by 4,896. ICP 2016 exh 62 App

726 - 745. 

D. ICP proved that the three specifically identified discretionary policies were a

proximate cause of the perpetuation of racial segregation. This proof is not contradicted by

possible existence of other, non-intervening, factors that may have affected developers’ decisions

whether to file an application. These remote factors, even if existent, did not control TDHCA’s

decisions whether to award allocations to the applications that were filed. The uncontradicted

evidence showed that the potential effects of possible other factors such as whether zoning
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prevented a  developer from filing an application were not a displacing cause that outweighed the

proximate cause of the discretionary policies. ICP’s proof takes the actual pool of applications as

the basis for its analysis. TDHCA is the only agency that can make the decisions to award or not

award allocations from the actual pool of applications.

E. Judge Jones’s special concurring opinion observed that if federal law substantially

limited TDHCA’s discretion, there would not be a causal connection. The undisputed and

uncontradicted facts show that TDHCA did not limit its discretion under any of the three

identified allocation policies in order to comply with the federal tax law preference. The

preference was for LIHTC applications that contribute to a concerted community revitalization

plan in a qualified census tract. The 9% program awarded, at most, a small number of below the

line selection criteria points for this preference. The preference was not included in the QAPs as

a discretionary factor. Nor was the preference applied to the 4% applications.

The Court’s findings to the contrary or to the omission of these facts is clearly erroneous.

Disparate impact analysis is appropriately applied to these discretionary policies
and ICP’s burden is only to show proximate cause.

The three identified policies are subject to the disparate impact standard for liability under

the Fair Housing Act. These discretionary policies may also be challenged under a disparate

treatment standard but are not required to be brought and adjudicated only under the disparate

treatment standard. The Court’s rulings to the contrary are errors of law.

Once these policies are proven to be a cause of the perpetuation of segregation, there is no

requirement to prove that the policies were the sole cause of the discriminatory effect. The

Court’s holding that ICP had the burden to prove that these three policies were the sole cause of
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the perpetuation of racial segregation rather than a proximate cause of the discriminatory effect is

an error of law.

ICP’s proof of causation by the three specifically identified discretionary policies met the

robust causation standard by focusing on those policies as a cause of the perpetuation of

segregation. In addition, ICP’s proved that the interrelated elements of the TDHCA allocation

process were a cause of the perpetuation of segregation even if those elements could not be

separated for analysis. This is a standard adopted by HUD for the analysis of discretionary

policies under the disparate analysis burden of proof. HUD, 78 Fed. Reg. at 11469.

The use of race as a consideration for the remedy of any disparate impact violation can be

done within constitutional bounds. The usual remedy should be race neutral. But the remedy for a

disparate impact violation can be race conscious without violating the U.S. Constitution.

Conclusion

The perpetuation of racial segregation in the year to year distribution of Defendants’

LIHTC units in the City of Dallas and in the Dallas metro area cannot be disputed. The record

proves that three specific discretionary policies in TDHCA’s allocation process were proximate

causes of the perpetuation of segregation. The record also proves the interrelated elements of the

discretionary allocation process were a proximate cause perpetuating racial segregation. ICP

satisfied its burden of proof to show a prima facie case under the disparate impact standard.
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Respectfully Submitted,

            /s/ Michael M. Daniel
Michael M. Daniel
State Bar No. 05360500
DANIEL & BESHARA, P.C.
3301 Elm Street  
Dallas, Texas 75226-1637
214-939-9230
Fax 214-741-3596
E-mail: daniel.michael@att.net 
Attorney for Plaintiff

Laura B. Beshara
State Bar No. 02261750
DANIEL & BESHARA, P.C.
3301 Elm Street  
Dallas, Texas 75226-1637
214-939-9230
Fax 214-741-3596
E-mail: laurabeshara@swbell.net 
Attorney for Plaintiff

Certificate of Service

I hereby certify that on September 23, 2016 I electronically submitted the foregoing
document with the clerk of the court for the U.S. District Court, Northern District of Texas, using
the electronic case files system of the court. The electronic case files system will send a “Notice
of Electronic Filing” to the individuals who have consented in writing to accept this Notice as
service of this document by electronic means.

s/ Michael M. Daniel
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