
Summary of ICP’s positions on the specific elements in TDHCA’s proposed remedial plan:

1. Use of discretion - waivers.

ICP objects to this provision because it does not include the exercise of TDHCA’s discretion as

part of the remedy needed to bring TDHCA’s allocation decisions into compliance with the Fair

Housing Act. 

2. Strengthened definition of a High Opportunity Area (HOA).

ICP does not object to the definition of High Opportunity Area or the proposal to provide

preference points set at the highest value of below the line points for applications for family units

in the higher income and lower poverty tracts with quality educational opportunities.

ICP does object to the inclusion of applications for elderly units and for units in QCTs in the

definition of the Opportunity Index and in the eligibility for the preference points for HOA

locations.

3. 130% basis boost for transactions in HOAs.

ICP does not object to the inclusion of family units in HOAs as eligible for the 130% basis boost. 

ICP does object to the inclusion of elderly units in HOAs as eligible for the 130% basis boost. 

4. The remedial balance and the Revitalization Index.

ICP objects to the inclusion of this element in the remedial plan. Whether in the plan or not, the

TDHCA standard for awarding any preference to developments in QCTs  would not

unnecessarily hinder the award of low income housing tax credits to developments that revitalize

low-income areas, even if those developments will be located in predominantly minority areas.

5. Strengthened criteria for disqualifying proposed sites that have undesirable features.

ICP does not object to strengthened criteria for disqualifying proposed sites located in conditions

of slum and blight. 

ICP objects to the use of a 1,000 feet distance as the primary measure for the ineligibility of a site

under the criteria. The standard should be based on a risk assessment.

6. Strengthening of incentives for applications in qualified census tracts where the housing

is part of a concerted community revitalization plan.
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ICP objects to the inclusion of this element in the remedial plan. 

7. Promulgation of fair housing choice disclosure.

ICP objects to the use of this element until there are more units in predominantly Caucasian areas

to be disclosed and until there is an agreed notice form and disclosure process.

8. Annual analysis of effectiveness of plan and continued development and enhancement of

a policy of avoidance of over-concentration of low income housing units.

ICP agrees that an annual disparate racial impact analysis is an appropriate element of relief

under the court ordered plan. The analysis should be done for the limited remedial area that is the

focus of the case and include a disparate racial impact analysis of the results of both the 9% and

4% program allocation decisions. The parties can then make joint or separate requests for

modification of the Court ordered remedial plan under the appropriate equitable principles. Fed.

R. Civ. P. 60(b)(5).

ICP objects to the analysis and to the use of a policy of avoiding over-concentration of low

income housing units if that refers to TDHCA’s previous usage of concentration and over-

concentration referring to whether additional tax credit units would adversely affect the market

for recently approved tax credit units in the same area. 

9. Review of challenged public input.

ICP does not object to the process in the first paragraph for challenging public comment that is

contrary to findings of local government entities.

ICP objects to the process for debarment and to the proposed preference points set out in the

second paragraph.

10. Tie breakers.

ICP does not object to the use of tie breakers that contribute to bringing TDHCA’s allocation

decisions into compliance with the Fair Housing Act.

ICP objects to the use of distance from an existing tax credit project as a tie breaker. 

11. Transparency and openness of process.

ICP agrees that TDHCA’s web site could make available the documents needed for monitoring

TDHCA’s compliance with the remedial plan.
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12. Plan subject to statutory constraints.

ICP objects to the inclusion of compliance with state and federal requirements for the

administration of the tax credit program in the remedial plan. Non-compliance did not cause the

violation and compliance is not sufficient to remedy the violation.

ICP position on elements needed in remedial plan and not in TDHCA’s proposal.

A. Use the 4% program.

B. Increased use of threshold criteria for the 4% and the 9% programs.

C. Reform the point values of the above the line, add relevant below the line criteria and increase 

some of the below the line point values for relevant selection criteria.

D. Include the use of TDHCA’s discretion as a specific part of the remedial order.

E. Include the Fair Housing Act remedy provisions as the governing principles for the remedy as

applied using the Court’s equitable authority to enforce and modify the plan.

F. Make clear the coverage of the remedial plan extends only to the five county remedial areas.
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