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Mr. Chairman, ranking member, Mr. English, and other members of the Subcommittee, my name 
is Jeffrey Goldstein.  I am the chief operating officer and director of real estate for Boston Capital.  

First, let me thank you for inviting me to testify.  I am honored to have the opportunity to comment 
on the changes and evolution to that marketplace which have led to the need for certain 
modifications to our housing program.  I am also grateful to the Subcommittee for recognizing the 
need to improve the effectiveness of the low income housing tax credit (LIHTC) program and for 
holding this hearing to provide a forum to discuss the current economic and investment 
environment confronting the affordable housing marketplace.     

Next, let me give you a little background about our company.  Boston Capital is a privately held 
real estate firm founded in 1974 to raise equity for investment in and construction of affordable 
housing.  Over the past 33 years, our investors have financed the new construction or 
rehabilitation of over 157,000 units of affordable housing in 48 states, Puerto Rico, and the 
District of Columbia.  Today, we monitor the ongoing operations and compliance of these units on 
behalf of our investors, while we continue to raise capital and invest in new properties. 

While I am testifying on behalf of Boston Capital, we are also a coordinating member of the 
Housing Advisory Group, an organization with approximately 100 members from the affordable 
housing development, syndication, and accounting industry, who share our views and concerns. 

The low income housing tax credit is the most successful housing program ever created by 
Congress.  This partnership between public sector tax incentives and private sector capital is 
responsible for producing 1.9 million units of affordable housing since its inception in 1986.  
However, it is clear that over the last 21 years, economic circumstances have changed 
dramatically, making the credit less flexible than it could be. 

For example, the LIHTC limits rent to a maximum of sixty percent of the area median income. 
 Area median incomes have not gone up significantly in most of the U.S. for several years.  As a 
result, income-limited rents have remained relatively flat.  Operating expenses, however, have 
been moving upward nationally, and are very likely to continue to do so for the foreseeable 
future.  Utility, insurance, taxes, and other operating costs have increased over the last several 
years.  With the statutory ceilings on rents, there is less cash-flow available to pay debt service.   

The amount of LIHTC that may be allocated to any property is based on the eligible basis of the 
property.  Land costs, however, are not includable in “eligible” basis on which the amount of 
allocable credit is based.  Yet, land costs have increased significantly, especially in high growth 
areas where affordable housing is greatly needed.  As a result, the percentage of total project 
cost financed by the LIHTC has declined in many cases.  

Exacerbating this problem of escalating operating costs and stagnant rents is the formula used to 
reduce rent to reflect the utility costs tenants have to pay.  Under present law, the formula is set 
by HUD and significantly overstates the rise in utility costs which results in lower rents.  CPI 
would be a more accurate measure or, alternatively, the state housing agencies could set rent 
ceilings that reflect the actual costs.   



Over the last quarter century, the nature of the investors in affordable housing has changed 
dramatically, as well.  When the LIHTC began, the largest market for affordable housing 
investment was individuals.  However, due in substantial part to the alternative minimum tax and 
passive activity loss limitations, the individual market has disappeared.  Increased cost in raising 
equity, auditing properties and reporting to investors of publicly-offered investments subject to 
SEC regulation have added to the inability of syndicators to offer an investment with an 
adequately attractive return for the individual market. 

The LIHTC marketplace, nevertheless, has become more efficient since Internal Revenue Code 
section 42 was made permanent.  The vacuum left by the individual market has been filled by 
corporations, primarily banks, insurance companies, Fannie Mae and Freddie Mac.  This 
concentration is due, in part at least, on the ability of financial institutions to use the LIHTC to 
satisfy Community Reinvestment Act (CRA) requirements, not solely on the rate of return 
realized.  Thus, it is obvious that, while the investment base is solid, it is not as broad as it could 
be. 

With the changes in economic conditions, and with many regulatory barriers in place when trying 
to combine the LIHTC with other sources of housing development proceeds, it is certainly an 
appropriate time to review the program with a view to modernization and simplification. 

The most valuable change within the jurisdiction of the Committee on Ways and Means would be 
to allow the LIHTC to be used against the corporate alternative minimum tax.  This would allow 
corporations that are now reluctant to invest in affordable housing out of concern that they may 
be subject to the AMT at some point during the credit period to invest with confidence.  If 
Congress wanted to increase the likelihood that individuals would enter the marketplace again, 
LIHTC investments should be allowed to offset individual earned income and should also be 
creditable against the individual AMT. 

It may be that changes to the corporate AMT to broaden the market for LIHTC investment could 
have some revenue impact.  However, if you assume, as has been the case in recent years, that 
there is full utilization of credits, there should be little to no revenue impact other than taxpayers 
who thought that they would be able to use the credits over the ten-year period prescribed, but 
who turned out not to be able to use the full value of the credits because of the alternative 
minimum tax or, in the case of individuals, the passive activity loss limitations. 

However, in addition to the AMT, there are a number of other modifications that would make the 
LIHTC usable in more situations.  There is a consensus in the affordable housing industry on 
these suggestions, and we hope that the Subcommittee will carefully review and adopt them: 

  Allow HOME-assisted properties in difficult development areas (DDAs) or qualified 
census tracts (QCTs) to use the 30 percent increase in eligible basis in calculation of the 
amount of LIHTCs allocable to those properties otherwise available for properties in 
DDAs or QCTs.  This change will facilitate development in high-cost areas by reducing 
higher-cost debt financing.  

  Clarify utility allowance formulas.  As I mentioned earlier, the formula for reducing rent to 
account for utility costs, set by HUD, is flawed.  Removing the utility allowance as a 
reduction in gross rent and allowing the allocating State Housing Agency to determine 
maximum gross rent at the time of the underwriting would help insure that the property 
can maintain financial feasibility over time.  

  Allow a 30% increase in eligible basis for properties that meet state-specified geographic 
or income targeting requirements.  Under present law, HUD has authority to determine 
which portions of a state are DDAs and high cost areas.  The state agencies, however, 



have a better grasp on their affordable housing needs for high cost areas, rural areas and 
where deeper targeting may be necessary.  As mentioned above, providing more equity 
into developments places less pressure on rising operating costs because the increased 
equity allows for much less debt service.  

  Allow residents earning up to 80% of area median income (AMI) in projects in 
communities with severe shortages of housing for this income group.  It is our experience 
that there is tremendous demand in many areas for this income group, and that this 
change would place the LIHTC in line with other existing affordable programs.  

  Allow land to be included in eligible and allocable basis.  Since the amount of the LIHTC 
allocable to a property is determined by reference to cost basis, this would support 
affordable housing in high-cost areas by increasing the percentage of equity financing 
provided via the LIHTC and reducing debt financing.  

  Amend the formula for determining the amount of credit allocable to a property to the 
higher of (1) the amount determined under present law or (2) 9 percent for properties with 
no other Federal subsidy (e.g., tax-exempt bonds) or 4 percent if there is an additional 
Federal subsidy.  A statutory formula limits the amount of credits allocated to any 
particular property to 70 percent of a property’s qualified basis (essentially, depreciable 
basis minus Federal grants) over a ten-year period or to 30 percent of the property’s 
qualified basis if there is another Federal subsidy (almost always, tax exempt bonds).  
The original legislation set the discount rates at 9 percent and 4 percent.  The rates now 
float as a percentage of an average of the annual Federal mid-term and long-term 
interest rates, thus providing rates lower than 9 percent and 4 percent.  Setting the rates 
at 9 percent and 4 percent as a floor would allow more equity into each property and 
place less pressure on debt servicing as operating costs increase.  Setting the rate at a 
constant percentage allows more predictability for sponsors when layering other sources 
of capital and grants, while retaining the present law formula if it results in a higher credit 
amount will protect the credit’s viability in a high inflation/interest rate environment.  

In addition, I would like to mention two issues not specifically within the Committee’s jurisdiction, 
but very important to the economics of the low-income housing tax credit program.   

The first relates to Form 2530, a filing requirement promulgated by HUD that would limit 
investment in affordable housing.  Thank you for your efforts to correct an attempt by HUD to 
over-regulate the affordable housing agency.  On April 24th, the House passed H.R. 1675 
the "Preservation Approval Process Improvement Act of 2007" by voice vote with no opposition.   

The bill will reduce unnecessary and overly burdensome HUD filing requirements for purposes of 
participating in HUD programs.  Specifically, the bill would exempt limited liability corporate 
investors from being required to file.  Additionally, the legislation would allow for continued paper 
filings for those required to file until technical issues with the electronic filing system have been 
addressed. 

The Senate Banking Committee reported H.R. 1675, without amendment, last week, and we are 
hopeful that this issue will be finally resolved shortly. 

The second issue I would like to bring to your attention is a similar case of over-regulation by the 
Securities and Exchange Commission.  Under U. S. securities regulations, an auditor of an entity 
regulated by the SEC cannot aid or assist in the preparation of financial statements.  Last year, 
the SEC staff recognized that, while audits of public syndicated limited partnerships have been 
performed by auditors who meet the specific independence standards required under the 
securities laws, many audits of operating limited partnerships -- in which the public funds invest 



as limited partners -- did not meet these specific independence requirements.  As a result, the 
SEC staff provided a temporary exemption from the Commission’s independence requirements, 
in a letter dated April 21, 2006, for the filings of LIHTC registrants with limited partnership 
investments in operating partnerships for 2005 and prior years.  However, the SEC staff has 
stated that they will not extend this exemption permanently. 

The problem is that the auditor independence standards for nonpublic companies are not as 
restrictive as those established by the SEC.  Most affordable housing developers and 
management agents do not have the in-house expertise and capacity required to prepare 
financial statements for their auditors and many operate in communities that do not support more 
than one accounting firm.  It is far more likely that an accurate set of financial statements will be 
prepared if a professional, outside accounting firm prepares them under the generally accepted 
rules issued by the AICPA for privately-held firms  than if the general partners are forced to 
prepare financials in-house, assuming they can find the staff to perform these duties. 

In some communities there may be several accounting firms available.  However, experience has 
shown that splitting the accounting and auditing functions for even these financially simple 
businesses can increase costs beyond the ability of the business to pay.  It is important to 
emphasize that these LIHTC investments are constructed assuming no free cash flow.  In other 
investments, the price of the product or service produced might be increased to offset additional 
costs.  However, in the case of an LIHTC property, the only source of income – rent – is strictly 
limited by Federal tax law.   

It is also very important to understand that the applicable state housing agency is actively 
monitoring each property for compliance with the LIHTC requirements.  Under the coordination of 
the National Council of State Housing Agencies, these state agencies provide comprehensive 
and ongoing independent review of the factors critical to LIHTC investors. 

We urge Congress to address this issue, as it has in the HUD reporting problem, to maintain the 
efficiency of the LIHTC program and reflect the independent oversight role of the state housing 
agencies in protecting the interests of both tenants and investors in affordable housing. 

Again, thank you for this opportunity to testify.  Please let me know if there is additional 
information that you would like to receive from us.  We are happy to help you in any way we can. 

 


