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Submitted via www.regulations.gov  

Department of the Treasury 
Internal Revenue Service 
1500 Pennsylvania Avenue NW 
Washington, D.C. 20229 
 
RE: Comments on Reg-119890-18, Low Income Housing Tax Credit Average Income Test  
 
To Whom It May Concern: 
 

Florida Housing Finance Corporation (Florida Housing) appreciates the opportunity to 

provide comment on the Internal Revenue Service (IRS) Notice of Proposed Rulemaking to 

establish regulatory guidance on the Low-Income Housing Tax Credit (Housing Credit) Average 

Income Test (AIT) minimum set-aside.  Florida Housing is an active member of the National 

Council of State Housing Agencies (NCSHA) and shares the concerns presented in NCSHA’s public 

comments.   

The proposed AIT regulatory guidance will have a significant impact in Florida. Florida 

Housing immediately implemented the AIT minimum set-aside test option after the enactment 

of the Consolidated Appropriations Act of 2018. Since the AIT became law, Florida Housing has 

financed 96 developments representing over 12,500 units, for which the sponsors have either 

already selected the AIT minimum set-aside on Form 8609 or indicated that it is their intent to 

do so, based on the latest available data. As an allocating agency, Florida Housing developed and 

set forth guidelines to facilitate AIT implementation that are consistent with Section 42 and our 

understanding of the legislative intent behind the AIT. Accordingly, Florida Housing presumed 

our allocating agency guidelines would be consistent with eventual IRS regulatory guidance. 

Unfortunately, as set forth in the NCSHA comments, the proposed regulations, if enacted, would 

prohibit Florida Housing’s reasonable policies and create significant risk of investors and 

developers violating the Housing Credit minimum set-aside, resulting in extreme consequences.   

Florida Housing is concerned by the proposal to lock-in unit income designations once set. 

Although offering a year before the designations must be made is helpful, the proposed 

regulations would prevent an owner from making subsequent changes to these units' income 

designations. This restriction is not required by statute and would present a significant barrier to 
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operationalizing the flexibility that income averaging was intended to provide, while serving no 

offsetting public policy purpose. Such a restriction would hamstring owners' attempts to serve 

their communities and respond to market conditions and may also risk creating fair housing 

issues. Florida Housing recommends that the regulations be written to allow for modifications to 

unit designations throughout the LIHTC compliance period, so long as they comply with all other 

program requirements.  

The proposed regulations also require that income averaging calculations exclude non-

compliant units, despite there being no such requirement in statute. The notice of proposed 

rulemaking acknowledges the potential of the average income requirement to “magnify the 

adverse consequences of a single unit's failure to maintain its status as a low-income unit” and 

proposes certain mitigating actions to avoid total disqualification of the project, but this proposal 

is based on a requirement to revisit the project average that does not exist in statute. While non-

compliance should result in the loss of LIHTCs associated with the non-complaint units, there is 

no reason why it must affect the designations of the units. The statute requires that “average of 

the imputed income limitations designated [emphasis added] . . . shall not exceed 60 percent of 

area median gross income.” By straying from the direct language of the statute, the proposal 

would again limit the utility of the income averaging provision. Florida Housing recommends that 

the regulations be crafted to take full advantage of the statutory language without imposing 

additional, unnecessary limitations. 

The AIT minimum set-aside, as set forth in the Consolidated Appropriations Act of 2018, 

presents significant potential to expand affordable housing options to a greater number of 

households in need.  The potential of the AIT can only be realized with reasonable regulatory 

guidance that facilitates, not hinders, the implementation of the program.  

 
Thank you for your consideration. 
 

 
Marisa G. Button 
Director of Multifamily Programs 
 
 
 
 


