
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

SUNAMERICA HOSUING FUND 1050, a  
Nevada Limited Partnership,     Case No. 2:19-cv-11783-AJT-MKM 
 
    Plaintiff,   Hon. Arthur J. Tarnow 
 
v.        Magistrate Judge Mona K. Majzoub 
 
PATHWAY OF PONTIAC, INC., a Michigan  
Corporation; PV NORTH LLC, a Michigan limited 
Liability company, and PRESBYTERIAN VILLAGE 
NORTH, a Michigan corporation, 
 
    Defendants. 
________________________________________________ 
 

DEFENDANTS’ RESPONSE IN OPPOSITION 
TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT (ECF NO. 27) AND  
CROSS-MOTION FOR SUMMARY JUDGMENT IN DEFENDANTS’ FAVOR 

 
 NOW COME DEFENDANTS Pathway of Pontiac, Inc. (“Pathway”), PV North LLC (“PV 

North”), and Presbyterian Village North (“Presbyterian”) and, for their Response in Opposition to 

Plaintiff SHF 1050’s (“Plaintiff’s”) Motion for Summary Judgment [ECF No. 27] and as a Cross-

Motion for Summary Judgment in Defendants’ favor, state as follows: 

1. Defendants Pathway and PV North, along with Plaintiff, are partners in Pontiac ILF 

Limited Dividend Housing Association Limited partnership (the “ Partnership”).  Pathway and PV 

North are co-general partners and Plaintiff is the sole limited partner. 

2. The Partnership was formed to own and operate a multi-family apartment building 

in Pontiac, Michigan which provides low income housing to elderly persons pursuant to the Low 

Income Housing Tax Credit (LIHTC) program established by 26 U.S.C. §42. 

3. The Partnership is governed by a Partnership Agreement between the parties. 
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4. As authorized by provisions of the LIHTC program statutes, the Partnership 

Agreement contains a provision, at Article 17 thereof, which grants a right of purchase to 

Defendant Presbyterian which is denominated as a “Right of First Refusal.” 

5. In particular, §17.03 of the Partnership Agreement provides that “upon receipt of a 

bona fide offer, Partnership shall notify Presbyterian in writing of the offer, and Presbyterian shall 

thereupon exercise its right of first refusal within thirty (30) days.”   

6. Contrary to Plaintiff’s assertion, there is nothing in this provision of the Partnership 

Agreement which conditions the exercise of this “Right of First Refusal” on anything other than 

receipt of a “bona fide offer.”   

7. It is undisputed that on or about May 31, 2019, the Partnership received a written 

offer to purchase the Apartment Complex for $5.25 million dollars, from Lockwood Development 

Company (“Lockwood”).    

8. Contrary to Plaintiff’s assertions, this offer is not a “sham” or deceitful in any way, 

and is a bona fide offer which is consistent with the intent of Congress in establishing the LIHTC 

program and the provisions of §42(i)(7), as well as the Partnership Agreement and Michigan law. 

9. It is undisputed that Presbyterian received notice of the Lockwood Offer, and that 

Presbyterian gave notice to the Partnership of its intent to exercise its right to purchase the 

Apartment Complex under §17.03 of the Partnership Agreement. 

10. In response, Plaintiff initiated this lawsuit claiming that Defendants breached the 

Partnership Agreement and breached their duties to Plaintiff as general partners. 

11. There is no genuine issue of material fact, and Defendants are entitled to summary 

judgment as to Plaintiff’s claims pursuant to Fed. R. Civ. P. 56. 
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12. Defendants are further entitled to summary judgment, pursuant to Fed. R. Civ. P. 

56, on their counterclaim that Plaintiff has breached the Partnership Agreement. 

WHEREFORE, for all of the foregoing reasons, Defendants respectfully move this 

Honorable Court for an Order DENYING Plaintiff’s Motion for Summary Judgment [ECF No. 

27], GRANTING Defendants’ Cross-Motion for Summary Judgment, and dismissing Plaintiff’s 

Complaint in its entirety with prejudice; and further, that this Honorable Court enter judgment in 

favor of Defendants and against Plaintiff as to Counts I and III of their Counterclaim.   

       Respectfully submitted, 
 
 

Dated:  August 31, 2020    /s/   Kevin J. Roragen                                   / 
Kevin J. Roragen (P56510) 
LOOMIS, EWERT, PARSLEY,  
    DAVIS & GOTTING, P.C. 
Attorneys for Defendants 
124 West Allegan, Suite 700 
Lansing, MI 48933 
(517) 482-2400 
kjroragen@loomislaw.com 
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ISSUES PRESENTED 
 

1. The conditional right of first refusal contained in the Partnership Agreement was validly 
exercised according to its express terms. 
 

2. The right of first refusal in this case does not require the partnership have an “intent to sell” 
 

3. The offer received by the Partnership was a bona fide offer, even if it was solicited by the 
general partner in order to trigger a related party’s right of first refusal. 
 

4. The provisions of the Internal Revenue Code establishing the Low Income Housing Tax 
program support the exercise of the right of first refusal in this case.  
 

 
  

Case 2:19-cv-11783-AJT-MKM   ECF No. 28, PageID.834   Filed 09/01/20   Page 5 of 24



3 
 

KEY CONTROLLING AUTHORITY 
 

26 U.S.C. § 42(i)(7) 
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INTRODUCTION 
 

 This case involves a dispute among the partners of Pontiac ILF Limited Dividend Housing 

Association Limited Partnership (the “Partnership”), a painted partnership formed under Michigan 

law for the express purpose of owning and operating a 150-unit senior housing facility located in 

Pontiac, Michigan (the “Apartment Complex”).  The Apartment Complex provides affordable 

housing to elderly residents pursuant to the federal Low Income Housing Tax Credit program 

established at 26 U.S.C. § 42, and otherwise known as the “LIHTC Program.”   

 The LIHTC Program incents private interests to develop and operate low-income housing 

by providing federal tax credits to the owners of qualified low-income housing projects.  To 

qualify, the owner of a housing project must agree to dedicate a minimum number of rental units 

to serving individuals who meet certain income restrictions, and must agree to charge those 

individuals rents at defined, below-market rates for a period of at least 30 years:  an initial 

“Compliance Period” of 15 years, during which the tax credits are awarded and claimed (and 

during which the IRS  may recapture previously awarded credits if the project or its owners fail to 

comply with program requirements); followed by an “extended use period” of 15 years during 

which the property remains subject to rent and tenant income restrictions, but not credit recapture.   

 Ownership of LIHTC projects tends to be a collaboration between a private investment 

group, which has a large and predictable income and thus also a large and predictable federal tax 

bill, for which the benefits of the tax credits are most important, and a real estate developer, often 

one that is a subsidiary of or otherwise affiliated with a religious or other non-profit organization.  

The ownership entity, such as the limited partnership in this case, is typically almost wholly owned 

by the investor (typically a 99.99% ownership interest), so that the investor receives all or nearly 

all of the awarded tax credits, while the developer partner is responsible for all or nearly all of the 
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operational duties of the Partnership.  The investor will have obtained all of the tax credit benefits 

of the transaction by the end of the Compliance Period, at which time the tax credits are also safe 

from recapture by the IRS.  Thus, investor partners rarely have any incentive to remain in the 

partnership beyond the Compliance Period.1   

 The LIHTC program facilitates nonprofit involvement in several ways:  For one, at least 

10% of each state’s allocation of housing tax credits must be set aside for projects involving a 

qualified nonprofit that owns an interest in the project.  Another incentive is found at 26 U.S.C.. § 

42(i)(7) and forms the basis of the present dispute.  That provision of the tax code provides a “safe 

harbor” which allows qualified nonprofits to hold a right (called a “right of 1st refusal”) to purchase 

the project at a specified “minimum purchase price”2 after the expiration of the 15-year 

Compliance Period, without disallowing the tax credits earned by the project.   

 The Partnership Agreement in this case contains a provision allowing a nonprofit 

(Presbyterian), affiliated with one of the General Partners, to exercise a “right of first refusal” after 

the Compliance Period ends, and purchase the Apartment Complex for the statutorily defined 

minimum sale price.  The provisions in question are set forth at §§ 17.01 – 17.05 of the Partnership 

Agreement,3  Page ID 665-666. 

 In May, 2019, Presbyterian exercised its right to purchase the Apartment Complex for the 

defined purchase price, after the Partnership received an offer to purchase from a third party, 

Lockwood (the “Lockwood Offer”).  Plaintiff insists that Presbyterian is not entitled to exercise 

 
1 See  Jill Khadurri et al., “What Happens at Year 15”, HUD Report at 29 (August 2012), available at: 
https://www.huduser.gov/publications/pdf/what_happens_lihtc_v2.pdf   
2 The statutorily defined minimum purchase price is equal to the sum of: (9) the principal amount 
of outstanding indebtedness plus (ii) all taxes attributable to the sale.  See 26 U.S.C. § 42(i)(7)(B). 
3 The Partnership Agreement has been produced, in full, as an attachment to Plaintiff’s 
Motion/Brief (ECF No 27-3, Page ID #570-786).  Rather than attach a duplicate copy here, 
Defendants shall refer to the appropriate Page ID from Plaintiff’s Motion/Brief, while 
incorporating the Partnership Agreement, in full, as an Exhibit to this Response/Brief. 
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this right because conditions precedent were not satisfied.  Plaintiff insists that the Partnership 

Agreement and Michigan law requires that to exercise a right of first refusal, the Partnership must 

have formed an “intent to sell.”  This claim ignores the federal statutory framework (i.e., the 

LIHTC program provisions) under which this Partnership was created, as well as the clear and 

unambiguous language of the Partnership Agreement itself, and clear principles of Michigan law.  

All of these considerations make it clear that Presbyterian properly exercised its rights under 

Article 17 to purchase the Apartment Complex, and therefore Defendants, not Plaintiff is entitled 

to summary judgment as to the claims set forth in the Complaint.  Further, because there is no 

question that Plaintiff breached the Partnership Agreement by withholding consent to 

Presbyterian’s exercise of its purchase rights, by initiating this litigation and recording a lis 

pendens.  Defendants are entitled to summary judgment on Plaintiff’s claims, as well as on their 

counter-claim against Plaintiff.  Defendants should be granted summary judgment and Plaintiff’s 

Motion [EFC No. 27] should be denied. 

UNDISPUTED FACTS 

 The following facts are undisputed: 

1. Plaintiff, Pathway and PV North are partners in the Partnership. 

2. The Partnership is a Michigan limited partnership. 

3. The Partnership is governed by that certain Amended and Restated Agreement of Limited 

Partnership, dated September 1, 2002 (the “Partnership Agreement,” a copy of which is 

attached as Exhibit 1 to Plaintiff’s Motion/Brief [ECF No. 27-3] and which is incorporated 

herein by reference. 

4. Plaintiff is a limited partner with a 99.99% partnership interest. 

5. PV North and Pathway are co-general partners with, collectively, a 0.01% partnership 
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interest. 

6. Presbyterian is a Michigan nonprofit corporation that is affiliated with PV North.  

Presbyterian is a wholly-owned subsidiary of Presbyterian Villages of Michigan (‘PVM”), 

a nonprofit corporation and registered 501(c)(3) entity.  PVM was established in 1945 and 

hosts an aging services network, serving 10,000 older adults with safe, secure and 

affordable housing along with health and wellness services.  PVM is committed to the 

preservation of affordable housing and intent on creating an affordable continuum of 

housing and health and wellness services through its affiliate Presbyterian to care for more 

seniors.  (Answer, ¶ 22). 

7. The Partnership was formed for the express purpose of acquiring, owning and operating 

affordable housing for the elderly which would qualify for federal Low Income Housing 

Tax Credits under the LIHTC program established by 26 U.S.C. §42. 

8. 26 U.S.C. §42(i)(7)(A) provides that a LIHTC project may grant a “right of 1st refusal” to 

a qualified nonprofit “to purchase the property after the close of the Compliance Period” 

for a set price, which is defined at  26 U.S.C. §42(i)(7)(B) as the total outstanding debt of 

the project plus taxes incurred as a result of the transfer.  

9. Section 8.02 of the Partnership Agreement sets forth certain limitations on the authority of 

the General Partners, including Section 8.02(b)(i) which states that except as Provided in 

Article 17,  the General Partners shall not, without consent of the Investment Partnership, 

sell or otherwise dispose of, at any time, all or any material portion of the assets of the 

Partnership. (emphasis added).  Partnership Agreement, PageID #625. 

10. Article 17 of the Partnership Agreement states, at Section 17.01, that Presbyterian is 

granted a “right of first refusal” to purchase the Apartment Complex on terms and 
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conditions set forth in the following sections of the Partnership Agreement.  Partnership 

Agreement, PageID #665 

11.   Section 17.03 of the Partnership Agreement states that “[u]pon receipt of a bona fide offer, 

Partnership shall notify Presbyterian in writing of the offer, and Presbyterian shall 

thereupon exercise its right of first refusal within thirty (30) days, or Partnership may sell 

the Apartment Complex on the terms as it may determine. Id. 

12. The 15 year Compliance Period with respect to the Apartment Complex ended in late 2018. 

13. In 2017, one year before the end of the Compliance Period, Presbyterian informed Plaintiff 

that it wished to acquire the Apartment Complex at the conclusion of the Compliance 

Period.  At that time, Plaintiff deferred any discussion of the matter until after the 

Compliance Period. 

14. After the end of the Compliance Period, Presbyterian once again advised Plaintiff of its 

desire to acquire the Apartment Complex. 

15. On February 28, 2019, Plaintiff, through legal counsel, sent a letter objecting to any 

exercise of the right of first refusal by Presbyterian.  On March 6, 2019, Defendants, 

through their counsel, responded that they disagreed with Plaintiff’s position and “intended 

to proceed in accordance with Article 17 of the Partnership Agreement. 

16. On May 2, 2019, Mr. Brian Carnaghi of PV North sent an email to Lockwood Development 

Company (“Lockwood”), soliciting an offer to purchase the Apartment Complex.  Mr. 

Carnaghi’s email also informed Lockwood that once an offer was received by the 

Partnership, Defendants intended to “put the ROFR [right of first refusal] to the LP [limited 

partner]. 

17. On May 7, 2019, Brian Carnaghi sent a further email to Lockwood which included an 
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excerpt from a different email between Defendants’ counsel and Defendants, in which 

Defendants’ counsel opined about what would be required for an offer to “trigger” 

Presbyterian’s right of first refusal under Article 17, and also describing the mechanism 

whereby the exercise of the right of first refusal would occur under the provisions of the 

Partnership Agreement.   

18. On or about May 31, 2019, the Defendants received an offer to purchase from Lockwood 

(the “Lockwood Offer”), which proposed to purchase the Apartment Complex for a total 

price of $5.25 million dollars. The Lockwood Offer contains a binding offer to purchase 

and is not subject to any further conditions or contingencies except a 30-day title review, 

and a 60-day investigation period, both of which are standard terms in any agreement for 

the sale of real property. 

19. Upon receipt of the Lockwood Offer, the General Partners sent notice of the Lockwood 

Offer to Plaintiff, and also sent a notice of receipt of the offer to Presbyterian. 

20. On June 3, 2019, Presbyterian sent written notice to the Partnership advising that it 

intended to exercise its “right of first refusal” under Article 17 of the Partnership 

Agreement.  

21. In response, Plaintiff filed the instant lawsuit seeking to enjoin Defendants from proceeding 

with the sale to Presbyterian, and also alleging that Defendants had breached the 

Partnership Agreement and their fiduciary duties to Plaintiff. 

22. Defendants have denied the allegations of Plaintiff’s complaint, assert that the Lockwood 

Offer validly triggered Presbyterian’s right of first refusal under Article 17, and have 

asserted a counterclaim against Plaintiff for breach of the Partnership Agreement based on 

Plaintiff’s unjustified refusal to proceed with the sale to Presbyterian.  
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ARGUMENT 
 

Applicable Legal Standards 

 Summary judgment is appropriate where “there is no genuine dispute as to any material 

fact and the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  In this case, 

the facts are largely undisputed.  Rather, the parties disagree as to the proper interpretation and 

meaning to be given to the relevant provisions of their Partnership Agreement.  The construction 

of contractual agreements such as the Partnership Agreement is a matter of law for this Court to 

determine; therefore, summary judgment is appropriate here.  

The Partnership Agreement provides that it is to be interpreted according to Michigan law.  

In addition, however, this particular Partnership Agreement was drafted and executed specifically 

to enable the Partnership to take advantage of and participate in the federal LIHTC program.  The 

criteria and procedures whereby a substantial federal tax program is implemented and administered 

implicate “uniquely federal concerns;” therefore, to the extent that state law significantly conflicts 

with those federal policies,  or would frustrate specific objectives of federal legislation, then state 

law must give way to those policy objectives.  Cf. Boyle v. United Technologies Corp., 487 U.S. 

500,507 (1988) (national defense interests conflict with state tort law). 

A. The Right of First Refusal Has Been Validly Exercised Under Michigan Law. 

Plaintiff argues that, under Michigan law, a valid “right of first refusal” must always be 

conditioned upon the property owner having an intent to sell.  This is simply not true.  The 

Michigan Supreme Court has long held that rights of first refusal and options to purchase are 

governed by the contract terms established by the parties.  In re: Smith Trust, 745 N.W.2d 754, 

759 (Mich. 2008) (Corrigan, J. concurring); see also Ridinger v. Ryskamp, 118 N.W.2d 689 (Mich. 

1962), LeBaron Homes, Inc. v. Pontiac Housing Fund, Inc., 29 N.W.2d 704 (Mich. 1947).  
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Moreover, the Michigan Supreme Court has expressly held that parties are free to contract for 

terms or conditions on a right of first refusal or option that are contrary to, or in derogation of the 

common law understanding of those terms.  See In re: Smith, supra (majority opinion).  Plaintiff 

cites several cases which recite the proposition that a right of first refusal is “conditional option," 

dependent upon the landowner’s desire to sell.  See, e.g., Randolph v. Reisig, 727 N.W.2d 388, 

391 (Mich. Ct. App. 2007).  While that formulaic recitation may be true of a “common law” right 

of first refusal, such platitudes have no value in this particular case, where the parties have set forth 

their own specific agreements and understandings in the Partnership Agreement.  

The right of first refusal in this case is governed by the terms and conditions of the 

Partnership Agreement.  To determine if Presbyterian validly exercised its right to purchase the 

Apartment Complex in this case, this Court must examine and interpret Article 17 of the 

Partnership Agreement. 

 In interpreting a contract such as the Partnership Agreement, the Court must determine the 

intent of the parties by examining the language used according to its plain and ordinary meaning.  

Frankenmuth Mut. Ins. Co. v. Masters, 595 N.W.2d 832, 837 (Mich. 1999).  If the contract 

language is unambiguous, the court must interpret and enforce the agreement as written.  Id. 

 Here, § 17.03 of the Partnership Agreement sets forth the terms and manner under which 

Presbyterian’s first refusal rights may be exercised: 

17.03.  Manner of Exercising Right of First Refusal. Upon receipt of a bona 
fide offer, Partnership shall notify Presbyterian in writing of the offer, and 
Presbyterian shall thereupon exercise its right of first refusal within thirty 
(30) days, or Partnership may sell the Apartment Complex on the terms it 
may determine. 
 

 The language used in this provision of the Partnership Agreement is very clear and 

unambiguous.  It provides that “upon receipt of a bona fide offer,” the Partnership must notify 
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Presbyterian in writing, and Presbyterian will have 30 days from that notice to “exercise its right 

of first refusal.” 

 Importantly, nowhere in the language of § 17.03 does it require, or even mention, that the 

Partnership must have an “intent” to sell, or manifest any intention to accept the offer received.  

The sole and only triggering event for Presbyterian to receive notice and to start the 30-day clock 

running on it exercise of its rights is the “receipt” of a bona fide offer.  Significantly, the 

Partnership Agreement does not say that Presbyterian should receive notice that it has 30 days to 

exercise its first refusal rights after “receipt and acceptance” of a bona fide offer, nor does it even 

require that the Partnership mut have first formed an intent to sell the Apartment Complex, contrary 

to Plaintiff’s claims.  Rather, the only thing required, by the plain and unambiguous language used, 

is the receipt of a bona fide offer. 

 It is undisputed in this case that the Partnership received a bona fide offer to purchase the 

Apartment Complex, from Lockwood.  As set forth in § 17.03, upon receipt of this offer, the 

Partnership was required to notify Presbyterian in writing (which was done), and Presbyterian then 

had 30 days to exercise its rights (which it also did).  Contrary to what Plaintiff would have the 

Court believe, there is no “condition precedent” in § 17.03 that the Partnership must have an “intent 

to sell.”  The only requirement of the Partnership Agreement is that the Partnership receive an 

offer.  Since a bona fide offer was received, the right of first refusal was clearly triggered here, and 

Plaintiff’s refusal to honor that exercise is a breach of the Partnership Agreement. 

B. The Lockwood Offer is a Bona Fide Offer. 

The only requirement to trigger Presbyterian’s rights under Partnership Agreement §§ 

17.01 – 17.05 is that the Partnership receive a bona fide offer.  Plaintiff’s argument that it also 

requires Limited Partner approval and/or a manifest intent of the Partnership to sell the Apartment 
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Complex is contradicted by the plain language of § 17.03 of the Partnership Agreement.  Since 

nothing is required other than the Partnership’s receipt of a bona fide offer, then the only possible 

remaining issue is whether the Lockwood Offer constitutes a “bona fide offer.”  As will be 

demonstrated below, it clearly does. 

 As Plaintiff points out, the term “bona fide offer” is not specifically defined in the 

Partnership Agreement itself.  Thus, in construing the Partnership Agreement, the Court must 

“assign the words in the contract their ordinary and plain meaning if such would be apparent to a 

reader of the instrument.”  Auto Owners Ins. Co. v. Seils, 871 N.W.2d 530, 539 (Mich. Ct. Ap. 

2015).  Further, in the context of the purchase of real property, Michigan courts have held that an 

“offer” is a “manifestation of willingness to enter into a bargain, so made as to justify another 

person in understanding that his assent to that bargain is invited, and will conclude it.”  Eerdmans 

v. Maki, 573 N.W.2d 329, 332 (Mich. Ct. App. 1998) (quoting Restatement Contracts 2d, § 24).  

So, a bona fide offer is a manifestation of willingness to enter into a bargain, where the recipient 

understands that his or her assent will create a binding agreement, which is made earnestly, in good 

faith.   

 The Lockwood Offer clearly satisfies this test.  Plaintiff attempts to argue that the 

Lockwood Offer cannot be “bona fide” because it was solicited by the General Partners.  Plaintiff 

has cited no legal authority at all that an otherwise valid offer to purchase is somehow rendered 

“bad faith” or “deceitful” because the offer was solicited by an interested party.  Nor is such 

prohibited by any language of the Partnership Agreement.   

 Moreover, the Lockwood Offer is a good faith offer to purchase the Apartment Complex.  

It is a fully integrated document which, if accepted by the Partnership, would constitute a legally 

binding and enforceable agreement between the parties.   
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 The Lockwood Offer contains an unambiguous offer to purchase the Apartment Complex, 

and is not merely an “agreement to agree.”  Furthermore, the Lockwood Offer specifies a proposed 

purchase price of $5.25 million dollars.  Plaintiff has not argued that the stated purchase price is 

absurdly low, or is otherwise indicative of a “sham” offer.  

Plaintiff places substantial reliance on the Carnaghi emails that were sent to Lockwood 

prior to the offer being made.  In the May 2 email, Mr. Carnaghi stated that Lockwood’s offer 

would be used to “put the ROFR to the LP.”  Plaintiff offers no additional evidence as to what 

exactly this meant, other than informing Lockwood that Defendants intended to exercise a right of 

first refusal under the Partnership Agreement.  More importantly, Plaintiff offers no evidence at 

all as to how this email was interpreted by Lockwood. The same goes for the May 7 email relied 

upon by Plaintiff.  Plaintiff argues that this email demonstrates that the Defendants wanted the 

Lockwood Offer to be used as a reason for exercising their rights under the Partnership Agreement.  

But how does this fact make the Lockwood Offer deceitful or in bad faith?  Plaintiff has offered 

no evidence at all that Lockwood agreed with Defendants or their counsel, or that Lockwood 

intended its offer to not be taken seriously.   

In fact, based on the Lockwood Offer itself, it was intended to be taken very seriously and 

was clearly made in earnest.   Indeed, if the Lockwood Offer had been accepted by the Partnership, 

Lockwood would have been legally bound to purchase the Apartment Complex for this price.  It 

truly strains credulity to claim that a $5.25 million offer was a “sham” or “insincere,”  especially 

with no affidavit, testimony or evidence at all from the very party that submitted that offer to the 

Partnership.   

 Plaintiff attempts to make much of the fact that the Defendants advised Lockwood that its 

offer would trigger Presbyterian’s purchase rights under Article 17 of the Partnership Agreement.  
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However, the mere fact that Defendants made Lockwood aware of how they (or their attorney) 

interpreted the Partnership Agreement does not somehow transform the Lockwood Offer into a 

“mere pretense.”  On its face the Lockwood Offer is clearly a bona fide offer, and thus receipt of 

it triggered Presbyterian’s purchase rights under § 17.04 of the Partnership Agreement. 

C. Defendant’s Interpretation of the Right of First Refusal does not render the Option 
Superfluous. 

 
 Plaintiff argues that Defendants’ interpretation of the Right of First Refusal provisions of 

Article 17 must be rejected because they would render the “Option” provisions superfluous.  

Plaintiff argues that, if all that is required to trigger the right of first refusal is receipt of a bona 

fide offer, the option provisions of Article 17 are rendered superfluous because the general partners 

could “always” find a someone to make an offer so that the right of first refusal is triggered. 

 Of course this is a tremendous assumption on Plaintiff’s part, and not supported by any 

evidence.  Nothing in Defendants’ construction of these provisions, which is completely consistent 

with the plain language of the Partnership Agreement, renders the Option provisions unnecessary 

or superfluous.  They remain separate and independent provisions of the Agreement.    

 
D. The Exercise of the Right of First Refusal is Consistent with the Requirements and 

Intent of the LIHTC Program. 
 

Plaintiff insists that because the Partnership Agreement uses the term “right of first 

refusal,” that provision can only be understood and interpreted in accordance with the “classic,” 

common usage of that term.  And in common understanding, a “right of first refusal” means a 

“right to meet the terms of a third party’s offer” (Black’s Law Dictionary, 11th ed. 2019) which is 

conditioned upon the recipient’s willingness to sell.  That is exactly what Plaintiff has argued in 

its Motion/Brief.  However, the Partnership Agreement in this case is not simply a run of the mill 

partnership agreement.  It is a specific document that has been carefully tailored and crafted in 
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order to allow the Partnership to receive the benefits of the federal LIHTC program.  Therefore, 

the provisions of the Partnership Agreement must be construed in conjunction with an 

understanding of the intent and meaning of the Internal Revenue Code provisions creating the 

LIHTC program.   The provisions of Article 17 of the Partnership Agreement in this case can only 

be properly read and understood in the broader context of the federal statutory LIHTC program, 

and of 26 U.S.C. § 42(i)(7) in particular.  As such, this Court must examine the language of the 

LIHTC program statutes themselves in order to properly understand and construe the Partnership 

Agreement.    

This Court’s review of federal statutes involves a determining if its meaning is “plain.”  

Nat’l Air Traffic Controllers Ass’n v. Dept. of Transp., 654 F.3d 654,657 (6th Cir. 2011) (internal 

quotation marks omitted).  “Plain meaning is examined by looking at the language and design of 

the statute as a whole.”  Id.  Statutory interpretation must look to statutes as a whole, “giving effect 

to each word and making every effort not to interpret a provision in a manner that renders other 

provisions of the same statute inconsistent, meaningless or superfluous.”  Menuskin v. Williams, 

145 F.3d 755, 768 (6th Cir. 1998).  Further, these elements must be analyzed in light of the 

“purpose” of the statute, and any precedents or authorities that inform the analysis.  See, e.g., Dolan 

v. U.S. Postal Serv., 546 U.S. 481, 486 (2006).  If ambiguity remains after this inquiry, only then 

will a court resort to legislative history or other extrinsic indicators.  Dept of Housing & Urban 

Dev. v. Rucker, 535 U.S. 125, 132 (2002). 

1. The provisions of the LIHTC program promote nonprofit ownership of projects. 

 With regard to the LIHTC program, both the text and context of Section 42 of the Tax 

Code clearly favor interpreting the statutory provisions in a way which promotes low-income 

housing and nonprofit ownership.  For example, 26 U.S.C.  § 42(m) sets forth rules regarding the 
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allocation of tax credits by state agencies, which require that those agencies give preference in 

allocating projects to “projects serving the lowest income tenants”4 for the “longest periods;”5 the 

same section also requires that a state’s tax credit allocation plan must take into account “sponsor 

characteristics;”6 i.e., whether the sponsor is a nonprofit or not.  Further, the LIHTC statutory 

provisions require that at least 10% of annual housing credits available in each state must be 

allocated to projects in which a “qualified nonprofit organization” owns an interest in the project.  

See § 26 U.S.C. § 42(h)(5)(A)-(B). 

 The specific statutory provision which allows for “rights of 1st refusal,” 26 U.S.C. § 

42(i)(7), also demonstrates a clear preference for nonprofit ownership of LIHTC projects.  As 

Plaintiffs state, the provisions of § 42(i)(7) have been characterized as a “safe harbor.”  This begs 

the question, what is this provision a “safe harbor” for?  Section 42(i)(7) provides that a taxpayer 

shall not be disqualified from receiving any “income tax benefit” with respect to a qualified low-

income building merely “by reason of a right of 1st refusal held by . . . a qualified nonprofit 

organization . . . to purchase the property after the close of the compliance period for a price which 

is not less than the minimum purchase price determined under [§ 42(i)(7)(B)].”  Thus, this 

provision is a safe harbor which protects the LIHTC partnership from being deemed not to be the 

“true owner” of the Project, merely because a qualified non-profit holds a right to purchase the 

property, after the compliance period, for a pre-determined price.  Thus, the overall context of the 

LIHTC statutory scheme is to favor nonprofit ownership of LIHTC projects, and to promote low-

income housing generally.  As such, any ambiguities in the statutory language should be construed 

in favor of these policy goals. 

 
4 26. U.S.C. § 42(m)(l)(B)(ii)(I) 
5 26 U.S.C. § 42(m)(l)(B)(ii)(II) 
6 26 U.S.C. § 42 (m)(i)(C)(iv) 
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2. Any ambiguities or inconsistencies in 26 U.S.C. § 42(i)(7) must be construed in 
light of the clear policy favoring nonprofit ownership. 
 

Admittedly, the language of § 42(i)(7) authorizing a nonprofit right of first refusal is 

somewhat inconsistent.  The statute characterizes a nonprofit’s right of first refusal as a “right to 

purchase” the property at a set, defined price.  There is no mention in § 42(i)(7) of any third-party 

offer to purchase or any intent to sell by the owner, which would ordinarily be the triggering 

event(s) for a “classic” right of first refusal at common law.  Further, a “classic” right of first 

refusal merely allows the holder to meet the terms of a third-party offer, not exercise a right to 

purchase at a set price which could be lower or higher than a third-party offer. These 

inconsistencies suggest that Congress use of the words “right of 1st refusal” should not be taken to 

mean a “classic” right of first refusal as understood at common law, but something different.  

 Further, it cannot be forgotten that the whole purpose of this statutory “safe harbor” is to 

allow a nonprofit third party to hold a right to acquire the LIHTC project at some future date, for 

less than market value consideration, while preserving the tax benefits (i.e., tax credits) for the 

Partnership as the project’s “owner” during the compliance period. 

 Under well-established tax principles, a third-party’s right to acquire property will render 

that third part the “true owner” for tax purposes, if it is “obvious” or “inevitable” that the third-

party transferee can and will obtain the property at issue for little or no additional consideration.  

See, Burroughs Adding Mach. Co. v. Bogdon, 9 F.2d 54, 56 (8th Cir. 1925).  This “true owner” 

doctrine has never been applied to a “classic” right of first refusal, because such a right does not 

render an ultimate transfer of ownership inevitable, or for nominal consideration – a “classic” right 

of first refusal is still dependent upon the owner agreeing to any sale and its terms. 

 Given that § 42(i)(7) is intended to create a “safe harbor” from this “true owner” doctrine, 
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if Congress’ use of the term “right of 1st refusal” was intended merely to allow nonprofits to hold 

a “classic” right of first refusal as understood at common law, then this safe harbor provision would 

be completely superfluous.  As noted above, a “classic” right of first refusal would never implicate 

the true owner doctrine, and thus this safe harbor provision would be unnecessary.  As such, it is 

clear that Congress could not have intended § 42(i)(7) to merely authorize a common law, classic 

right of first refusal, as Plaintiff asserts.  

 Taking all of the statutory context into account, it appears that Congress’ intent in creating 

§ 42(i)(7) was to create a “hybrid” transfer right, not a right of first refusal in the classic sense, but 

also just short of an option.  At least one state housing agency, the Washington State Housing 

Finance Commission, has publicly endorsed this view:  

In sum, to give proper meaning and effect to the statutory ROFR provision, 
and to achieve its intended purpose and the broader goals of the LIHTC 
program, the statutory ROFR should be interpreted as a transfer right that is 
not a pure option but one that still empowers the nonprofit to take ownership 
as a practical matter.  This means triggering the right should require an 
earnest offer from a third party actually willing to purchase at or above the 
specified ROFR price, but nothing more.  The nonprofit should be able to 
seek out such an offer, including from related entities.  And the offer should 
not need to be accepted in order to trigger the nonprofit’s right to transfer.  
Requiring an earnest offer from a third party provides some of the trappings 
of a classic right of first refusal without creating any practical impediment 
to the nonprofit taking ownership, as Congress intended.  
 

[Nonprofit Transfer Disputes in the Low Income Housing Tax Credit Program: An 
Emerging Threat to Affordable Housing, at 9 (Washington State Housing Finance 
Commission report, Sep 2019), copy attached as Exhibit ] 
 
E. The General Partners Have Not Breached the Partnership Agreement or Their 

Fiduciary Duties. 
 
 As demonstrated above, the general partners have not breached the Partnership Agreement, 

nor have they aided Presbyterian in doing anything other than to exercise a right it always had 

under the Partnership Agreement, and a right which is completely consistent with the statutory 
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framework and intent of the LIHTC program.  The Defendants have done nothing other than 

exercise those specific rights granted to them under the Partnership Agreement.  They have not 

breached the Agreement, and they have not violated any fiduciary duties owed to the Plaintiff as a 

limited partner. 

F. Plaintiff has breached the Partnership Agreement. 

 Plaintiff, however, has breached the Partnership Agreement by refusing to permit 

Presbyterian to exercise its contractual right of first refusal, and by initiating this lawsuit and filing 

a lis pendens.  Defendants have lawfully exercised rights they have under the Partnership 

Agreement, and Plaintiffs actions seeking to prevent and enjoin Defendants from doing so are 

clearly in breach of the Partnership Agreement. 

CONCLUSION 

  For all of the foregoing reasons, Defendants respectfully request that this Honorable Court 

enter its Order denying Plaintiff’s Motion for Summary Judgment, and instead issue an Order 

granting summary judgment in favor of Defendants, dismissing Plaintiff’s Complaint with 

prejudice, and granting Defendants summary judgment as to Counts I and III of their 

Counterclaim, together with any such other relief as the Court may deem equitable and just under 

the circumstances. 

  

      Respectfully submitted, 
 

 
Dated: August 31, 2020   /s/   Kevin J. Roragen                                   / 

Kevin J. Roragen (P56510) 
LOOMIS, EWERT, PARSLEY,  
    DAVIS & GOTTING, P.C. 
Attorneys for Defendants 
124 West Allegan, Suite 700 
Lansing, MI 48933 
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(517) 482-2400 
      kjroragen@loomislaw.com 
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