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Response to Defendants’ Statement of Undisputed Facts 

The parties agree that there are no material issues of fact that would preclude summary 

judgment. SHF 1050 set forth the undisputed material facts warranting judgment in its favor in its 

opening memorandum, together with appropriate citation to evidence. (ECF 27-1, PageID Nos. 

547-56). Defendants have not contested any of those material facts. Defendants have also provided 

a list of supposedly undisputed facts, largely without citation to any evidence, in numbered 

paragraphs beginning on page six of their Combined Brief. (ECF 28, PageID Nos. 838-41). Most 

of these numbered paragraphs simply repeat uncontroversial facts that already are set forth in SHF 

1050’s opening brief, and warrant no response beyond the caveat that Defendants’ citation of 

provisions of the Partnership Agreement are incomplete and out of context. (Id., at ¶¶9-11). 

Other of Defendants’ allegations, however, warrant a response as they are not supported 

by evidence and are in fact contrary to the evidence (and, thus, do not create a material issue of 

fact). Defendants’ Allegation No. 15 alleges that SHF 1050’s counsel sent a letter on February 28, 

2019, “objecting to any exercise of the right of first refusal by Presbyterian.” (ECF 28, PageID 

No. 840, at ¶15). That contention is false and inconsistent with the plain text of the letter. (ECF 

27-4). The letter does not object to any exercise of the ROFR; rather, SHF 1050 objected to “any 

unilateral attempt to solicit offers and trigger the ROFR.” Id., p. 3 (emphasis added). SHF 1050’s 

counsel wrote, “you indicated that you do not believe there is a requirement that the Partnership 

be a willing seller in order to trigger the right of first refusal and that the Section 42(i)(7)(A) right 

of first refusal is effectively an option exercisable at the discretion of the General Partner. We 

disagree.” Id., p. 2. Counsel for SHF 1050 also cited and discussed relevant provisions of Michigan 

law and the legislative history underlying Section 42(i)(7)(A), all of which supported SHF 1050’s 

position.  
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Also, Defendants’ Allegation No. 18 incorrectly asserts the legal conclusion that the 

Lockwood Proposal constituted a “binding offer to purchase [that] is not subject to any further 

conditions or contingencies except a 30-day title review, and a 60-day investigation period, both 

of which are standard terms in any agreement for the sale of real property.” (ECF 28, PageID No. 

841, ¶18). Defendants’ contention that the Lockwood Proposal was unconditional and binding is 

not supported by any evidence, and is refuted and contradicted by the plain and unambiguous 

language of the Lockwood Proposal itself. (ECF 27-10). The Lockwood Proposal provides that for 

a period of sixty days following acceptance by the Partnership, Lockwood could terminate the 

agreement, “for any reason or no reason,” whereupon Lockwood would be entitled to a full return 

of its deposit. Id., ¶5(a). Thus, the Lockwood Proposal was in no sense binding against Lockwood 

even if it had been accepted by the Partnership. In fact, the opposite was true.  

Moreover, to the extent Defendants’ Allegation Nos. 18 and 19 refer to the Lockwood 

Proposal as an “offer” that would trigger the ROFR, that conclusion is not supported by any 

evidence. Defendants concede that one condition precedent to exercise of the ROFR is the 

Partnership’s receipt of a bona fide offer. (ECF 28, PageID No. 840, ¶11). Defendants have failed 

to adduce any evidence to rebut SHF 1050’s showing that the Lockwood Proposal was not a bona 

fide offer but instead was a sham. Indeed, the Defendants concede all of the relevant facts 

demonstrating the sham nature of the Lockwood Proposal. Defendants admit that when they 

solicited the Lockwood Proposal, they informed Lockwood they intended to use it merely as a 

basis for Presbyterian to exercise the ROFR. (Id. at ¶16). Defendants also admit that they coached 

Lockwood with advice from Defendants’ counsel as to ways to ensure that the Lockwood Proposal 

would be sufficient to trigger the ROFR even though it was not a bona fide offer. (Id. at ¶17). 
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Defendants failed to adduce any evidence or counter-affidavits tending to explain or contradict 

these admissions. 

Controlling Law 

The Partnership Agreement contains a clear choice of law provision that states that, “[t]his 

Agreement shall be construed and enforced in accordance with the laws of [Michigan].” (ECF 27-

3, p. 84 at ¶16.02, and p. 13).1 Despite this, Defendants contend that the federal LIHTC program 

implicates “uniquely federal concerns” and that, as a consequence, “to the extent that state law 

significantly conflicts with those federal policies, or would frustrate specific objectives of federal 

legislation, the state law must give way to those policy objectives.” (ECF 28 at Page ID #842). As 

more fully discussed infra at Section IV, however, Defendants fail to explain how any objectives 

of the LIHTC program would be frustrated by application of Michigan law governing rights of 

first refusal generally, much less do they cite any controlling authority for such a proposition.  As 

such, the Court should apply Michigan law, pursuant to the parties’ express bargain.   

Indeed, federal courts that have considered the precise question now posed by Defendants 

have expressly rejected the Defendants’ exact contention that policies underlying the LIHTC 

program are somehow inconsistent with, in derogation of, or supersede state law principles 

governing rights of first refusal. See, e.g., Riseboro Cmty. P’ship Inc. v. SunAmerica Hous. Fund 

682, No. 18CV7261RJDVMS, 2020 WL 5097252 (E.D.N.Y. Aug. 28, 2020), as corrected (Aug. 

31, 2020); Senior Hous. Assistance Grp. v. AMTAX Holdings 260, LLC, No. C17-1115RSM, 

2019 WL 1417299 (W.D. Wash. Mar. 29, 2019). Riseboro involved facts similar to those now 

before this Court. The non-profit affiliate of a general partner sought to unilaterally exercise its 

                                                 
1 The header of the Partnership Agreement [ECF27-3] is illegible. As such, references to pages of the Partnership 

Agreement shall refer to the page number at the bottom of the document, rather than the ECF PageID number.  
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Section 42(i)(7) right of first refusal after the end of the compliance period, but the limited partner 

objected on grounds that the limited partner did not wish to sell. 2019 WL 1417299, at **3-4. The 

non-profit argued that Section 42(i)(7) or federal principles underpinning the LIHTC program 

somehow superseded or modified state common law regarding rights of first refusal. The court 

rejected this argument, and proceeded to apply New York state law governing rights of first 

refusal.2 Ultimately, the court held that the right of first refusal could not be exercised because the 

partnership was not a willing seller.  

I. Presbyterian is not entitled to exercise the ROFR because the Partnership has not 

formed an intent to sell the property; this critical point of Michigan Law is 

conceded by Defendants. 

 Defendants concede, as they must, that an owner’s willingness to sell is a condition 

precedent to the valid exercise of a right of first refusal under Michigan common law.3 Defendants 

contend, however, that the Court should not apply Michigan law here because the ROFR does not 

expressly say that the Partnership’s willingness to sell is a condition precedent. In particular, 

Defendants point to Section 17.03 of the Partnership Agreement, which says that Presbyterian 

must exercise the ROFR within thirty days after the Partnership’s “receipt of a bona fide offer.” 

Defendants argue that since the Section 17.03 does not enumerate any other express conditions 

precedent, the Court should conclude that the parties intended that the ROFR could be exercised 

upon receipt of a bona fide offer even if the Partnership had no desire to sell.  

                                                 
2 New York law is similar to the law in Michigan: “a right of first refusal requires an owner, if he decides to sell, to 

offer the property first to the party holding the pre-emptive right.” Id. (citations omitted). The court explained that a 

right of first refusal, “does not give its owner the power to compel an unwilling owner to sell,” which distinguishes it 

from an option to purchase, which “may be triggered unilaterally, even against an owner’s unwillingness to sell.” Id. 

(citations omitted). 
3 Under Michigan law, a right of first refusal is, “a conditional option to purchase dependent on the landowner’s desire 

to sell.” Randolph v. Reisig, 727 N.W.2d 388, 391 (Mich. Ct. App. 2007) (emphasis added). The holder of a right of 

first refusal is not entitled to enforce that right if the owner does not intend to sell to anyone. See Brauer v. Hobbs, 

151 Mich. App. 769, 776, 391 N.W.2d 482, 485 (Mich. Ct. App. 1986). Here, the Partnership never formed an intent 

to sell to Lockwood (or anyone else) and, consequently, Presbyterian was not entitled to exercise the ROFR. 

Case 2:19-cv-11783-AJT-MKM   ECF No. 29, PageID.859   Filed 09/21/20   Page 6 of 19



 

- 5 - 

First of all, Presbyterian’s ROFR is granted in Section 17.01, not 17.03, and it is expressly 

subject to terms and conditions that are set forth in that section as well as Sections 17.02, 17.03, 

17.04, and 17.05. (ECF 27-3, p. 88 at §17.01). Section 17.03, entitled “Manner of Exercising Right 

of First Refusal,” plainly is addressed to the timing of Presbyterian’s exercise of the ROFR. It 

merely says that Presbyterian must exercise the ROFR, if at all, in writing within thirty days’ notice 

of the Partnership’s receipt of a bona fide offer. (ECF 27-3, p. 88 at §17.03). Nothing in that section 

(or any other provision of the Partnership Agreement) suggests that the parties intended to deviate 

from the common law. Indeed, had that been the parties’ intention, it would have been simple to 

include a clear provision to that effect. The parties did not do so and the Court should not read into 

the agreement terms that are not expressly stated. 

Moreover, any suggestion that a right of first refusal must recite all conditions precedent 

otherwise imposed by law is nonsensical. The Riseboro court made that point when it rejected the 

exact argument Defendants are making here: 

Riseboro … contends that the absence in Section 12.03 of any enumerated 

conditions to Riseboro exercising its ROFR show the parties intended for there to 

be no conditions precedent. But with ROFR being a well-established term of art, 

enumerated conditions would be superfluous and their absence is no indication that 

the partners intended to do anything other than grant Riseboro a common law 

ROFR. 

Riseboro, at *6. The same is true here. Nothing in the Partnership Agreement suggests that the 

Partnership Agreement was intended to grant Presbyterian anything more than a common law right 

of first refusal.  

Not surprisingly, Defendants fail to cite any cases that support their novel take on contract 

construction. Defendants do cite some cases that stand for the unremarkable proposition that a 

court should look to the language of the contract to ascertain the intent of the parties. In re Smith 
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Trust, 745 N.W.2d 754 (Mich. 2008)4; Ridinger v. Ryskamp, 118 N.W.2d 689 (Mich. 1962)5; 

LaBaron Homes, Inc. v. Pontiac Housing Fund, Inc., 29 N.W.2d 704 (Mich. 1947)6. Those cases 

do not help Defendants because there is no language in the Partnership Agreement that contradicts 

the common law requirement of a willing seller, which Defendants have not met here.7  

Defendants do not even attempt to show that the Partnership formed an intent to sell the 

Property. Likewise, Defendants do not contest that SHF 1050’s consent was required before the 

Partnership could sell the Property to any third party, such as Lockwood, and that SHF 1050 never 

provided that consent (and in fact objected to any such sale). These admissions alone are 

dispositive. The Court should grant SHF 1050’s motion for summary judgment [ECF 27], and 

deny Defendant’s cross-motion for summary judgment [ECF 28]. 

II. The Lockwood Proposal patently is not bona fide. 

Presbyterian cannot even establish the one condition precedent that it concedes it must 

meet – that the Partnership must receive a bona fide offer. Michigan courts have construed the 

term “bona fide” by reference to its dictionary definition: “[i]n or with good faith; honestly, openly, 

                                                 
4 Smith, for example, involved an option to purchase in the event the owner received and accepted a bona fide offer. 

The owner initially accepted, but later rejected such an offer. Thereafter, the holder sought to exercise its option. The 

Michigan Supreme Court held that the parties’ use of the term “option” was dispositive, because an option contract 

creates an irrevocable promise to sell. Thus, once landlord accepted the third party’s offer, the lessee had an irrevocable 

option that was not affected by landlord’s subsequent change of heart. Here, nothing in the ROFR suggests that it is 

an “option.” In fact, the Partnership Agreement grants a separate and distinct Option to Presbyterian.  
5 Ridinger is completely inapposite, as it involves the question of whether an elderly woman’s gift of property to her 

family members in consideration of “love and affection” constituted a sale within the meaning of a right of first refusal 

(the court held that it did not). 118 N.W.2d at 691-92. Nothing in that case offers any support for Defendants’ 

contentions. 
6 Likewise, LaBaron Homes has no relevance to this case. That case involved whether the holder of an option had 

sufficiently pled compliance with the terms of the option to compel specific performance. The case did not involve or 

discuss any issue germane to the present suit. 
7 Defendants incorrectly cite Smith for the proposition that “parties are free to contract for terms or conditions on a 

right of first refusal or option that are contrary to, or in derogation of the common law understanding of those terms.” 

ECF 28, PageID #843. That proposition does not appear anywhere in the opinion. In fact, the only language in Smith 

regarding rights of first refusal is found in Judge Corrigan’s concurrence, which actually supports SHF 1050’s 

position. Judge Corrigan states that under Michigan law, “the owner’s willingness to sell to anyone is a condition 

precedent that must be present for a right of first refusal to mature into a present option to buy.” 745 N.W.2d at 760 

(J. Corrigan, concurring). 
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and sincerely; without deceit or fraud ... [t]ruly; actually; without simulation and pretense.” Univ. 

of Michigan Bd. of Regents v. Dep't of Treasury, 217 Mich. App. 665, 671, 553 N.W.2d 349, 352 

(Mich. Ct. App. 1996). Here, Defendants have admitted facts that plainly show the Lockwood 

Proposal was a sham, solicited for the declared, express, and stated (and improper) purpose of 

exercising the ROFR, and with no intent of actually concluding a sale to Lockwood. It is difficult 

to imagine a clearer example of an offer being made with pretense. 

Defendants first try to defeat SHF 1050’s argument by misconstruing it. Contrary to 

Defendants’ claims, SHF 1050 has not suggested that the Lockwood Proposal is a sham merely 

because it was solicited by Defendants. The critical point is that the evidence establishes that 

Defendants and Lockwood had no actual intention of consummating any sale to Lockwood, but 

merely wanted to create the appearance of a bona fide offer so as to trigger the ROFR – a stalking 

horse, nothing more. 

Defendants do not – and cannot – dispute the evidence proffered by SHF 1050, consisting 

of the communications between Defendants and Lockwood that precipitated receipt of 

Lockwood’s proposal. Those communications establish that Defendants told Lockwood from the 

outset they were soliciting an “offer” for the purpose of “putting the ROFR to the [limited 

partner].” Defendants even provided Lockwood with advice from Defendants’ counsel regarding 

the standards that the prospective offer would have to meet to ensure that the ROFR would be 

triggered. Defendants failed to offer any evidence tending to explain or rebut the contents of these 

communications. Defendants do not contest that these facts were concealed from SHF 1050 - their 

partner to whom they owed duties of utmost candor and honesty - which was led to believe that 

the Lockwood Proposal was legitimate.  
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SHF 1050 has met its burden of adducing facts demonstrating the Lockwood Proposal was 

not bona fide, and was never intended by anyone to constitute a real offer that would result in a 

sale. Defendants’ feeble response is to speculate that Lockwood “might not have believed” that 

Defendants only wanted Lockwood to make an offer so that they could use it to trigger the ROFR. 

Defendants muse that perhaps Lockwood really wanted its offer to be accepted, after all. 

Defendants’ speculations do not create a material issue of fact that would defeat SHF 1050’s 

motion, much less provide a basis upon which to grant Defendants’ cross-motion. 

 To defeat a motion for summary judgment, “a nonmovant must do more than raise some 

doubt as to the existence of a fact; the nonmovant must produce evidence that would be sufficient 

to require submission to the jury of the dispute over the fact.” Lucas v. Leaseway Multi Transp. 

Serv., Inc., 738 F. Supp. 214, 217 (E.D. Mich. 1990), aff’d 929 F.2d 701 (6th Cir. 1991) (citations 

omitted). Here, Defendants have supplied the Court with no such evidence. Defendants proffered 

no counter-affidavits from Lockwood or anyone else. Defendants offered no additional 

correspondence from Lockwood inquiring, for example, as to the status of its outstanding $5.25 

million proposal. Likewise, Defendants proffered no evidence of valuations, appraisals, marketing 

efforts, attempts to obtain approval from the limited partner, or any other indicia that would 

evidence that the Lockwood Proposal constituted part of a bona fide effort to sell the Property. 

Finally, Defendants repeat the falsehood that the Lockwood Proposal must have been made 

“in earnest” because if it had been accepted by the Partnership, “Lockwood would have been 

legally bound to purchase the Apartment Complex …” ECF 28, PageID #846. As explained above, 

this simply is not true. The Lockwood Proposal expressly provided that Lockwood could terminate 

the agreement within sixty days of acceptance, “for any reason or no reason.” Lockwood would 

not have been bound to do anything if the Partnership had accepted the Lockwood Proposal.  In 
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making this argument, Defendants apparently believed that neither Plaintiff nor the Court would 

actually read the terms of the Lockwood Proposal.     

In short, Defendants failed to adduce any evidence tending to rebut SHF 1050’s showing 

that the Lockwood Proposal was not intended to be a genuine. As such, SHF 1050 is entitled to 

summary judgment, and Defendants’ cross-motion must be denied. 

III. Defendants’ construction of the ROFR would render the Option superfluous. 

The Partnership Agreement granted Presbyterian both a ROFR and a separate and distinct 

Option. The Court must assume that each of these provisions was intended for a purpose, and that 

neither is mere surplusage. Czapp v. Cox, 179 Mich. App. 216, 220, 445 N.W.2d 218, 220 (1989). 

The Option permitted Presbyterian an unfettered right to compel the Partnership to sell the 

Property to Presbyterian at the greater of the Minimum Purchase Price or the fair market value 

price of the Property. The ROFR, on the other hand, permitted Presbyterian to purchase at the 

Minimum Purchase Price, but only if certain conditions precedent were satisfied. The mere fact 

that there is an automatic option in the parties’ agreement separate and apart from the right of first 

refusal is telling:  it demonstrates that, at a minimum, the right of first refusal is not an automatic 

option and is a different instrument.  

Defendants interpret the ROFR, however, as imposing no meaningful conditions precedent 

whatsoever – thus rendering it, in effect, an automatic option. Defendants argue that the only 

condition precedent to exercising the ROFR is the Partnership’s receipt of a bona fide offer. They 

further contend that Presbyterian could satisfy this lone condition precedent by supplying the 

Partnership with an offer (1) solicited from a party who is told that the offer is not actually an offer 

because it will not actually be accepted, but will instead be used to trigger the ROFR; and (2) that 

permits the offering party to terminate the “offer” for any reason or no reason. That illusory and 

meaningless exercise, according to Defendants, is the only hurdle that Presbyterian has to clear in 
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order to compel the Partnership to sell the Property to Presbyterian, against the Partnership’s 

wishes and at the Minimum Purchase Price. Defendants’ attempt to conflate the automatic nature 

of the option with the lower price point of the ROFR so they get the benefit of both worlds (having 

an automatic right at the lower price point) is plainly inconsistent with the Partnership Agreement, 

as well as the Internal Revenue Code and must be rejected. 

IV. The plain meaning of the ROFR under Michigan law is not altered by Section 

42(i)(7). 

Defendants next argue that the ROFR should essentially be “carved out” of the Partnership 

Agreement’s clear and express choice of law provision, which requires the agreement to be 

construed and enforced pursuant to Michigan law. Defendants convoluted explanation for this 

conclusion is that the ROFR was granted in the context of a LIHTC project, and as such it is not a 

“classic” right of first refusal, but one which must be construed in light of Section 42(i)(7) and the 

policy goals underlying the LIHTC program, including the goal of promoting non-profit 

ownership. Defendants fail to cite any authority for their supposed distinction between “classic” 

rights of first refusal, which are presumably construed under Michigan law, and a mythical 

“special” right of first refusal supposedly contemplated by Section 42(i)(7). That is not surprising 

because no such authority exists. Indeed, the authority is to the contrary.   

A. Congress’s use of the term “right of 1st refusal” must be construed to mean that 

right as it exists at common law. 

Statutory construction must begin with the language employed by Congress and the 

assumption that the ordinary meaning of that language accurately expresses the legislative purpose. 

Gross v. FBL Financial Services, Inc., 557 U.S. 167, 175 (2009). “Right of first refusal” is a well-

recognized term of art that refers to a conditional option to purchase if the owner is a willing seller 

and if the owner has received a bona fide third party offer. The Court must presume that Congress 

understood this when it elected to use the words “Rights of 1st Refusal” in the Safe Harbor.  
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In their brief, Defendants claim that the legislative history is important, but they fail to 

point to anything in the legislative history that actually supports their position. To the contrary, the 

legislative history supports SHF 1050’s view that Congress did not intend to create a “special” 

right of first refusal, or otherwise to change the meaning of that term as it exists under the common 

law. The Riseboro court solidly confirmed this in its well-reasoned opinion: 

The presumption that Congress incorporated the common law meaning of ROFR is 

confirmed by the legislative history of § 42(i)(7). Where § 42(i)(7) refers to “right 

of 1st refusal,” a pre-enactment draft of the bill originally used the term “option.” 

S. 980, 101 Cong. § 2(y) (1989). The House Report on the law codifying § 42(i)(7) 

made clear that when Congress made the change, it grasped the difference between 

“option” and “right of 1st refusal,” stating: “[t]he bill provides that any 

determination as to whether Federal income tax benefits are allowable to a taxpayer 

with respect to a qualified low income building shall be made without regard to 

whether the tenants are given the right of first refusal … to purchase the building, 

for a minimum purchase price, should the owner decide to sell (at the end of the 

compliance period).” See H.R. Rep. No. 101-247, 101st Cong., 1st Sess., at 1195 

(1989)… 

Riseboro, at *5 (emphasis in original and additional citations omitted). This legislative history 

evidences not only that Congress incorporated the common law meaning of a right of first refusal 

in a general sense, but that they did so with the specific understanding that such right only could 

be exercised if the owner decided to sell. 

B. Defendants’ arguments that Section 42(i)(7) created a “special,” “hybrid” right of 

first refusal do not withstand scrutiny. 

Defendants cite a few provisions of federal law that seem to prefer non-profit ownership 

and then, without any coherent explanation, leap to the conclusion that when Congress used the 

words “rights of 1st refusal” in Section 42(i)(7), they must have intended to create a “’hybrid’ 

transfer right, not a right of first refusal in the classic sense, but also just short of an option.” 

Defendants go on to invent a standard for this “hybrid” right of first refusal, which they argue may 

be exercised and enforced upon receipt of an “earnest offer from a third party actually willing to 
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purchase at or above the specified ROFR price, but nothing more.”8 Defendants go on to say that 

Section 42(7)(i) not only creates this purported “hybrid” right, as they have imagined it, but that 

this somehow preempts application of Michigan law and, in particular, any requirement that the 

Partnership form an intent to sell before the ROFR can be exercised. 

Defendants fail to cite anything in the plain language of Section 42(i)(7), the legislative 

history, or the case law to support any of these contentions. In fact, the only “authority” Defendants 

cite in favor of this novel “hybrid” interpretation is a report from the Washington State Housing 

Finance Commission. The federal courts in Washington, however, clearly do not agree with the 

Commission. See, AMTAX Holdings, 2019 WL 1417299. In Amtax Holdings, the District Court 

for the Western District of Washington soundly rejected the notion that common law principles 

regarding rights of first refusal somehow do not apply in the LIHTC context.  

As here, Amtax Holdings involved an effort to exercise a right of first refusal and compel 

a partnership to sell a LIHTC project against the wishes of the limited partner, on the basis of a 

“sham” offer solicited by the general partner. The court ruled that the purported third party offer 

did not trigger the right of first refusal, in part because the partnership, as here, did not have a 

“sincere and genuine” interest in actually consummating a sale to the prospective buyer. Of note, 

the Court confirmed that state law governed the right of first refusal:  

The Court does not agree with SHAG’s argument … that SHAG can simply ignore 

the common law requirement that the owner of a property subject to a ROFR must 

be willing to accept a third party offer for the ROFR to be triggered. While the 

Court found in its summary judgment order that the AMTAX entities had 

contracted away their consent rights as limited partners in connection with SHAG’s 

exercise of its ROFR, the Court also upheld the distinction between a ROFR and 

                                                 
8 Defendants’ evidence fails even this test they have invented – the Lockwood Proposal nowhere indicates that 

Lockwood is “actually willing to purchase”. Lockwood has an automatic out for any reason or no reason; thus, it is 

impossible for this Court to conclude that the Lockwood Proposal meets even the new test that Defendants seek to 

establish in this case.   
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an option, and confirmed that SHAG could only exercise its ROFR if all of the 

elements necessary to trigger the ROFR under common law had been satisfied.  

AMTAX Holdings 260, LLC, 2019 WL 1417299, at *11.9 

Likewise, the Riseboro court rejected any notion that Section 42(i)(7) somehow creates a 

“special” right of first refusal that is not subject to the provisions of applicable state law: 

Next, Riseboro argues that the limits in § 42(i)(7) on who may hold the ROFR, 

when the ROFR may be exercised, and what minimum price the ROFR-holder may 

pay reveal Congress’s intent to refer to a right that operates differently than a 

common law ROFR. On the contrary, these qualifiers do nothing more than limit 

the applicability of § 42(i)(7) to certain ROFRs. They do not show an intent to alter 

the fundamental nature of ROFR so that it operates as an entirely different sort of 

property right. Riseboro also submits that the phrase “right of 1st refusal . . . to 

purchase the property” somehow suggests “an entitlement” to purchase even 

against an unwilling seller. The well-established meaning of a ROFR and the 

significant and instructive legislative history of § 42(i)(7) lend no support for this 

assertion. 

Riseboro, at *7. In short, Section 42(i)(7) did not create a right of first refusal – “special,” “hybrid,” 

or otherwise. It merely changes the potential tax consequences for certain rights of first refusal. 

C. Application of the common law does not render the Section 42(i)(7) Safe Harbor 

superfluous. 

Defendants next argue that the “Safe Harbor” in Section 42(i)(7) evidences that Congress 

intended to create a “special” ROFR, but their argument makes no sense and is not supported by 

any authority. Defendants begin by citing Burroughs Adding Mach. Co v. Bogdon, 9 F.2d 54 (8th 

Cir. 1925), for the uncontroversial proposition that a party’s right to acquire property may render 

the party the “true owner” for tax purposes if it is “obvious” or “inevitable” that the party can and 

will obtain the property for little or no additional consideration (Defendants call this the “true 

owner” doctrine). But Defendants next contention is untenable - they suggest that the “true owner” 

                                                 
9 As discussed in SHF 1050’s opening brief, SHF 1050, unlike the limited partners in Amtax Holdings, did non contract 

away their consent rights. To the contrary, SHF 1050’s written consent was required before the Partnership could sell 

the property to anyone. 
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doctrine would never apply to a “classic” right of first refusal because, according to Defendants, 

such a right “does not render an ultimate transfer of ownership inevitable, or for nominal 

consideration – a ‘classic’ right of first refusal is still dependent upon the owner agreeing to any 

sale and its terms.”  

Before going further, Defendants fail to cite any authority for the idea that the “true owner” 

doctrine only arises under circumstances where a transfer is “automatic” or “inevitable” – as 

explained below, Burroughs says no such thing. Moreover, Defendants fail to cite any authority 

for the idea that the “true owner” doctrine (as they have defined it) would never apply to a common 

law right of first refusal, which plainly is wrong. A right of first refusal can specify a price, even 

a below-market price, rather than simply giving the holder a right to match a third party offer. So 

any right of first refusal can implicate the “true owner” doctrine if it specifies a price so low that 

the holder is deemed, for all intents and purposes, the true owner of the property. In contexts other 

than the Safe Harbor, such a below market price may carry with it significant tax implications.  

Building on a flawed premise, Defendants next argue that the Safe Harbor in Section 

42(i)(7) would be superfluous unless Congress intended to create a “special” right of first refusal 

that “automatically” and “inevitably” led to non-profit ownership. Again, Defendants cite 

absolutely no authority to support this illogical rationale and ask the Court merely to engage in 

their speculation, which plainly contradicts the unambiguous language and legislative history of 

Section 42(i)(7). Indeed, the Riseboro court expressly rejected this very argument, and explained 

why Defendants’ reliance on Burroughs is misplaced: 

[Riseboro’s] first contention is that § 42(i)(7) would be superfluous if it referred to 

a common law ROFR because “true ownership” of the Apartment Complex does 

not shift merely as a result of granting Riseboro a common law ROFR. Rather, 

Risboro [argues that] true ownership only shifts when the transfer right makes 

ownership transfer “obvious and natural” or “inevitable,” a standard, they argue, 
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that is unsatisfied by a common law ROFR. For this, they cite Burroughs Adding 

Machine Co. v. Bogdon … and IRS Revenue Ruling 55-540 …. 

*** 

Burroughs and Revenue Ruling 55-540 do not support the proposition that only 

purchase rights that make ownership transfer “obvious and natural” or “inevitable” 

result in a shift in true ownership. Rather Burroughs and Revenue Ruling 55-540 

identify but one “example” of a purchase right that shifts true ownership. Absent 

controlling authority or consistent IRS findings that a common law ROFR at a 

purchase price very likely to be below market value does not shift true ownership, 

the Court declines Riseboro’s invitation to conclude that §42(i)(7) is superfluous if 

it refers to a common law ROFR. 

Riseboro, at *5. 

 Defendants have failed to articulate any coherent basis, much less authority, for the Court 

to infer that Section 42(i)(7) created a “special” or “hyrbrid” right of first refusal, or that it 

somehow preempts or displaces state law. As such, the Court should apply Michigan law, pursuant 

to the parties’ express agreement. As stated, Michigan law requires that the Partnership be a willing 

seller before any right of first refusal may be triggered and exercised. Defendants have not even 

attempted to show that the Partnership formed an intent to sell in this case. As such, SHF 1050 is 

entitled to summary judgment and Defendant’s cross-motion should be denied. 

V. The General Partners breached the Partnership Agreement and their fiduciary 

duties to their limited partner, SHF 1050 

 In view of Defendants’ admissions, the uncontroverted evidence establishes that the 

General Partners attempted, under false pretenses, to convey substantially all of the Partnership’s 

assets to their affiliate, Presbyterian, for less than fair market value. In furtherance of this scheme, 

the General Partners solicited a sham third party “offer” that was never intended to be genuine, a 

fact that the General Partners concealed from SHF 1050. On the basis of this sham offer, the 

General Partners then aided their affiliate’s efforts to exercise its ROFR, notwithstanding that 
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neither SHF 1050 nor the Partnership as a whole had ever formed an intent to sell the Property to 

anyone.  

 If successful, this scheme would reduce the purchase price paid to the Partnership, deprive 

the limited partner of long-term appreciation, and end cash-flow distributions to the limited 

partner. In short, the General Partners, in breach of the Partnership Agreement and their fiduciary 

duties to SHF 1050, knowingly engaged in misconduct directly contradictory to the interests of 

both the Partnership and the limited partner. Consequently, the General Partners have breached the 

Partnership Agreement, and have breached their fiduciary duties and covenant of good faith and 

fair dealing. 

 Conversely, Defendants have not shown that SHF 1050 breached the Partnership 

Agreement. SHF 1050 was justified in objecting to Presbyterian’s illegitimate attempts to exercise 

the ROFR, and in seeking to enforce its contractual rights in this Court.  

CONCLUSION 

  For all of the foregoing reasons, Plaintiff respectfully requests that the Court enter an order 

granting Plaintiff’s motion for summary judgment [ECF 27] and awarding the relief sough therein; 

denying Defendants’ Cross-Motion for Summary Judgment [ECF 28]; and granting such other and 

further relief as the Court deems just. 
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