
UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

 

SUNAMERICA HOUSING FUND 1050, a  

Nevada Limited Partnership,     Case No. 2:19-cv-11783-AJT-MKM 

 

    Plaintiff,   Hon. Arthur J. Tarnow 

 

v.         

 

PATHWAY OF PONTIAC, INC., a Michigan  

Corporation; PV NORTH LLC, a Michigan limited 

Liability company, and PRESBYTERIAN VILLAGE 

NORTH, a Michigan corporation, 

 

    Defendants. 

________________________________________________ 

 

 

 

 

 

 

DEFENDANTS’ REPLY IN SUPPORT OF  

THEIR CROSS-MOTION FOR SUMMARY JUDGMENT 
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INTRODUCTION 

 

 Plaintiff’s entire case is built upon the flawed premise that Presbyterian’s right to purchase 

the Project here, under the terms of Article 17 of the Partnership Agreement,1 is dependent upon 

the Partnership’s (and thus Plaintiff’s) willingness to accept a third party offer to purchase the 

property.  Plaintiff argues that this condition arises from common law, because Defendants’ right 

to purchase under Article 17 of the Partnership Agreement is denominated as a “right of first 

refusal,” and a right of first refusal at common law can only be exercised when the property owner 

is willing to sell.   

 This premise, which underlies all of Plaintiff’s legal arguments in this case, is completely 

wrong and incorrect, as applied to the undisputed facts of this case.  It is wrong as a matter of 

Michigan law, and it is inconsistent with the requirements and intent of the federal low-income 

housing tax credit program.  As a result, Plaintiff’s entire argument – that Presbyterian has not 

lawfully exercised its right to purchase the Project under the Partnership Agreement, and that 

Defendants have breached the Partnership Agreement – must ultimately fail.  Defendants are 

therefore entitled to summary judgment in their favor, as a matter of law. 

I. Plaintiffs have ignored both Michigan law and the plain language of the 

Partnership Agreement. 

 

 Plaintiff attempts to elevate form over substance by seizing on the words “right of first 

refusal” used in the Partnership Agreement, while at the same time ignoring the plain language of 

the Partnership Agreement.  From Plaintiff’s perspective, once the term “right of first refusal” is 

used, it automatically means that all of the requirements of common law (such as the requirement 

of a willing seller) are built-in to the Partnership Agreement, regardless of what the Partnership 

Agreement actually says.  This approach is wrong, first and foremost, because it is completely 

 
1 For the Court’s convenience, a copy of Article 17 is attached as Exhibit “A” to this Reply. 
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contrary to Michigan law.   

A. Plaintiff misstates the holding of In Re Smith Trust and therefore misreads the 

Partnership Agreement. 

 

 Plaintiff attempts to minimize the impact and input of the Michigan Supreme Court’s 

decision In re: Smith Trust, 745 N.W. 2d 754 (2008), by misstating both its facts and holding.  In 

Smith, a property owner leased her land to a tenant.  The lease contained a provision that used both 

the terms “option” and “right of first refusal” to describe the tenant’s right to purchase the property 

in the event the owner-landlord received an offer to purchase from a third party.  Id. at 758.  In its 

decision, the Michigan Supreme Court held that the rights acquired by the tenant under the lease 

were dependent upon the language of the parties’ agreement, as set forth in their lease.  Id. at 757-

758 (“[I]t is a court’s obligation to determine the intent of the parties by examining the language 

of the contract according to its plain and ordinary meaning”).  The Smith court held that, even 

though the lease in question used the terms “right of first refusal” and “option,” an intent of the 

parties must ultimately govern, not the labels used.  And in Smith, that language showed a clear 

intent that once an offer was received by the owner, the tenant acquired an irrevocable option to 

purchase the property.  Id. at 758 (“In this case, the plain language of the parties’ lease agreement 

characterized the petitioners’ right of first refusal as an option.”)  Notably, the Michigan Supreme 

Court found that it was ultimately irrelevant whether the offer had been accepted or not, or whether 

the property owner/landlord intended to sell.  Id.  Thus, Smith tells us that, under Michigan law, 

the parties’ intent governs, not the labels used.  Just because the term “right of first refusal” is used, 

it does not mean that the actual intent of the parties, as expressed in the language of their 

agreement, can be ignored.   

 In this case, the parties’ agreement (the Partnership Agreement) could not be clearer.  The 

Partnership Agreement states that Presbyterian is granted a “right of first refusal,” which becomes 
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exercisable “upon receipt of a bona fide offer.”  Significantly, there is nothing in the Partnership 

Agreement which states that the right only becomes excusable upon the Partnership’s “acceptance” 

of such an offer, nor does Article 17 require that the Partnership have formed any “intent to sell” 

or that the Limited Partner (Plaintiff) must have approved the bona fide offer.2  The Partnership 

Agreement states that Presbyterian’s right to purchase becomes exercisable immediately upon 

receipt of a bona fide offer, not upon approval or acceptance.. 

 Moreover, §17.03 of the Partnership Agreement provides that upon receipt of a bona fide 

offer, Presbyterian has a thirty (30) day period to exercise its right of first refusal, “or the 

Partnership may sell the Apartment Complex on terms as it may determine.”  Thus, the Partnership 

is not free to sell the Apartment Complex until after the 30-day period has expired.  Thus, during 

the 30-day period after receipt of a bona fide offer, Presbyterian has an absolute right to purchase 

the Apartment Complex at a fixed price (the so-called “ROFR Price” determined by §17.04 of the 

Partnership Agreement), within a specified time.   

 Thus, just as in the Smith Trust case, the parties’ Agreement here nominally creates a “right 

of first refusal,” but an analysis of the actual contractual language used by the parties in this 

instance reveals that what is actually intended, and created, is an irrevocable option for 

Presbyterian to purchase the Apartment Complex, at the price determined by §17.04, for a period 

of 30 days after the receipt of a bona fide offer.  As in the Smith Trust case, the receipt of an offer 

– in this case the Lockwood offer – triggered Presbyterian’s right to exercise its right to purchase 

the Apartment Complex under §17.03 of the Partnership Agreement, which Presbyterian did so.  

 
2 Plaintiff places much reliance on Partnership Agreement §8.02(b), which sets forth limitations 

on the general partners’ authority; and in fact §8.02(b)(i) generally prohibits selling the 

Partnership’s assets without limited partner approval except as provided in Article 17.  Thus, the 

parties clearly did not intend that exercise of Presbyterian’s right of purchase would require the 

limited partner’s prior approval or authority. 
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As such, Presbyterian’s and Defendants’ actions comport exactly with the intent of the parties as 

expressed in their Partnership Agreement.  Plaintiff is in breach of the Partnership Agreement, and 

Defendants are entitled to summary judgment as to these claims. 

B. The Riseboro and AMTAX cases relied on by Plaintiff are not applicable here. 

 

 Plaintiff’s reliance on both the Riseboro and AMTAX decisions is misplaced, because 

neither of those cases involved partnership agreements which described the “triggering event” or 

the manner in which the right of first refusal granted to a third party non-profit could be exercised.  

Therefore, the courts in those cases (correctly) held that the “right of first refusal” granted in those 

cases must be interpreted solely by reference to the common law.   

 In Riseboro, the applicable provision of the parties’ partnership agreement provided: 

Right of First Refusal.  On and after the end of the 15 year 

Compliance Period, [Riseboro] or its designee, if it is at that time a 

qualified nonprofit corporation, shall have a right of first refusal to 

purchase the Apartment Complex . . . 

 

Riseboro Cmty P’ship v. SunAmerica Hous. Fund 682, 18CV7261RJDVMS, 2020 WL 5097252 

(E.D.N.Y. Aug. 28, 2020) corrected (Aug. 31, 2020); slip op. at p. 6 of 14 (A copy is attached as 

Exhibit “B”).  Unlike the present case, there was no provision describing the manner of exercising 

this right, or what event(s) would trigger it.   

 Similarly, in AMTAX the parties’ partnership agreement merely stated that the third-party 

nonprofit “shall have a ‘Right of First Refusal’,” without any description of any triggering event 

or manner of exercise.  Senior Hous. Assistance Grp v. AMTAX Holdings, 260 LLC, No. 2:17-cv-

01115-RSM (W.D. Wash. Feb. 19, 2019)(Order on Motions for Summary Judgment, Doc. #142), 

at p. 8 of 20.  (A copy is attached as Exhibit “C”).   

 Thus, in neither Riseboro nor AMTAX were those courts presented with a partnership 

agreement that described, in any way, what event(s) would trigger the “ROFR,” or how the 
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“ROFR” would be exercised.  In fact, in both those cases the relevant provisions of the partnership 

agreements basically stated “The third-party nonprofit is granted a right of first refusal,” and 

nothing more.  Thus, it is no wonder that each of those courts ultimately held that the partnership 

agreements in those cases did nothing more or less than simply grant a common-law ROFR to a 

third party. 

 However, for the reasons discussed above that is clearly not the case with the particular 

Partnership Agreement at issue in this case.  In stark contrast to both Riseboro and AMTAX, the 

Partnership Agreement in this case explicitly describes a triggering event for Presbyterian’s right 

to purchase – the receipt of a bona fide offer.  Further, that triggering event gives Presbyterian an 

absolute right to purchase the Apartment Complex for a 30-day period, and the Partnership can 

only proceed to sell the property after that 30-day period has expired.  Thus, the language of the 

Partnership Agreement here clearly distinguishes this case from both Riseboro and AMTAX, and 

indeed, requires a fundamentally different result.   

II. The Lockwood Offer is a bona fide offer. 

 The Lockwood Offer is clearly a bona fide offer, for the reasons discussed and 

demonstrated in Defendants’ principal brief.  Plaintiff’s argument that it is not a “bona fide offer” 

essentially boils down to dissatisfaction with the fact that the Lockwood Offer was solicited by the 

Defendants.  But the mere fact that the Defendants asked Lockwood to submit an offer to purchase 

does not make it a “sham” or a “fraud.”  The Lockwood Offer, which was for $5.25 million dollars, 

is anything but a “sham.” 

 Further, Plaintiff appears to argue from the premise that it is Defendants’ burden to 

somehow prove that the Lockwood Offer is bona fide, when in fact the opposite is true.  As Plaintiff 

in this case, SHF1050 ultimately bears the burden of proof to demonstrate that the Lockwood Offer 
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is not a “bona fide offer.”  In fact, it is Plaintiff that has failed to produce any affidavit or deposition 

testimony from Mark Lockwood, Brian Carnaghi or any other individual that would substantiate 

or prove that the Lockwood Offer is a “sham.”  Plaintiff has produced only a couple of emails 

which show that Lockwood was encouraged to submit a legitimate, good faith offer to purchase 

the Apartment Complex.  Further, the Lockwood Offer itself shows that it was a good faith offer 

to purchase, and made in a manner which would justify the Partnership in believing that acceptance 

would create a binding agreement between the parties.3  The Lockwood Offer is clearly a bona 

fide offer which triggered Presbyterian’s right to purchase the property under §17.03. 

CONCLUSION 

 Ultimately, this case involves nothing more than the proper interpretation of §17.03 of the 

parties’ Partnership Agreement.  That provision provides, upon receipt of a bona fide offer, that 

Presbyterian is granted an absolute right to purchase the Apartment Complex for a price defined 

in the Partnership Agreement.  Here, it is undisputed that the Partnership received a bona fide offer, 

from Lockwood, and that Presbyterian and the Defendants then chose to exercise their right to 

purchase the property.  As such, Defendants are entitled to summary judgment, as a matter of law. 

Respectfully submitted, 

 

 

Dated:  October 5, 2020   /s/   Kevin J. Roragen                                   / 

Kevin J. Roragen (P56510) 

LOOMIS, EWERT, PARSLEY,  

    DAVIS & GOTTING, P.C. 

Attorneys for Defendants 

124 West Allegan, Suite 700 

Lansing, MI 48933 

(517) 482-2400 

kjroragen@loomislaw.com 

 
 

3 Plaintiff attempts to make much of the contingencies contained in the Lockwood Offer, but cites 

no authority for the remarkable proposition that any contingencies in a real estate purchase 

agreement somehow make it not “bona fide.” 
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CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that a copy of the foregoing document was served upon all 

counsel of record via the efile and serve system on the 5th day of October, 2020. 

 

  /  s  /   Michele J. Fraker                            / 
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