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Dear Sir or Madam: 
 
On behalf of the more than 140,000 members of the National Association of Home Builders (NAHB), I appreciate 
the opportunity to provide comments in response to the Advance Notice of Proposed Rulemaking (ANPR) issued 
by the Office of the Comptroller of the Currency (OCC) to solicit ideas to update and modernize the regulations 
that implement the Community Reinvestment Act of 1977 ("CRA" or "the Act"). Though the CRA statute has been 
amended numerous times, as have the implementing regulations, this request from OCC for public input on 
significant revisions to CRA regulations comes at a time when the evolving financial services industry demands 
new approaches to meet the statutory intent of CRA.  
 
NAHB is a Washington DC-based trade association representing, among others, companies involved in the 
development and construction of for-sale single family homes, including homes for first-time and low- and 
moderate-income homebuyers, as well as the production and management of affordable rental housing. The 
ability of the home building industry to meet the demand for housing, including addressing affordable housing 
needs, is facilitated through CRA-driven loans and investments.  
  
Background 
 
The Community Reinvestment Act was first passed by Congress in 1977 to encourage depository institutions to 
help meet the credit needs of the local communities in which they are located, including low- and moderate-
income neighborhoods. The Act also was intended to combat redlining, when lenders looked outside their local 
communities for customers because local communities were deemed risky or unfit for investment due to the 
income, racial, or ethnic composition of the area. The Act requires the Federal Deposit Insurance Corporation 
(FDIC), the Board of Governors of the Federal Reserve System (Federal Reserve) and the Office of the 
Comptroller of the Currency (OCC), collectively the federal banking regulators, to evaluate the CRA performance 
of the depository institutions each agency supervises. Based on an institution's performance in meeting the 
credit needs of its entire community, including low- and moderate-income neighborhoods, it is assigned a CRA 
rating and issued a public performance evaluation by the examiner from its federal banking agency.  
 
This central CRA concept of meeting the needs of their local communities requires regulated institutions to 
define a geographic assessment area or areas within which the institution's CRA performance is measured. The 
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assessment area(s) generally refers to the geographic area or areas in which the bank has its main office, its 
branches and its deposit-taking automated teller machines (ATMs), as well as the surrounding geographic areas 
in which the bank has originated or purchased a substantial portion of its loans. Assessment areas must consist 
of whole geographies and may not extend substantially beyond a Metropolitan Statistical Area (MSA) boundary 
or beyond a state boundary unless they are located in a multistate MSA. Assessment areas cannot arbitrarily 
exclude low- or moderate-income geographies. 
 
Current CRA regulations call for different methods to evaluate a bank's CRA performance depending on a bank's 
asset size and business strategy, however, all methods measure an institution's performance only within its 
defined assessment area or areas. Though CRA's primary goal is to ensure access to banking services for 
consumers and businesses in low- to moderate-income neighborhoods, all qualifying activities in an assessment 
area are eligible to receive CRA credit. 
 
Small institutions are only subject to a lending test that evaluates the number and amount, of the institution’s 
home mortgage, small business, small farm, and consumer loans across income and geographic classifications in 
the assessment area. Intermediate small institutions and large institutions are subject to a broader lending test 
which includes a community development test targeted to meet the needs of low- and moderate-income (LMI) 
communities. To receive CRA credit under the community development test, a bank's activities must have one of 
the following as its primary purpose: 1) affordable housing; 2) community services targeted to LMI individuals; 3) 
activities that promote economic development, or 4) activities that revitalize or stabilize LMI geographies. Large 
institutions also are subject to an investment test and service test.  
 
In 2017, the U.S. Department of the Treasury (Treasury) committed to comprehensively assess how the CRA 
could be improved. After gathering input from community and consumer advocates, academics and think tanks, 
financial institutions, trade associations and law firms, Treasury issued a report in April 2018 with 
recommendations for revisions to CRA that it believes would allow banks to effectively meet the statutory 
requirements of the Act while adapting to significant and widespread changes in the finance industry. 
Specifically, Treasury recommended updating the definition of geographic assessment areas to reflect the 
changing nature of banking due to changing technology and customer behavior; improving the evaluation 
process to increase the timeliness of evaluations and allow greater accountability for banks’ CRA activity 
planning; increasing clarity in the examination guidance and flexibility in the CRA evaluation process to foster 
transparency and effectiveness in CRA rating determinations; and, incorporating performance incentives to 
encourage banks to meet the credit and deposit needs of their communities. 
 
The OCC states its goal for issuing this ANPR is to obtain additional public input on how to revise the CRA 
regulations to encourage more local and nationwide community and economic development - and thus promote 
economic opportunity - by encouraging banks to lend more to low- and moderate-income areas, small 
businesses, and other communities in need of financial services. The areas in which OCC has requested 
comments dovetail with the key areas for which Treasury has made recommendations. OCC seeks answers to 
questions on how to revise CRA regulations to bring greater clarity, consistency, and certainty to the 
performance evaluation process; whether a metric-based approached should be developed to increase the 
objectivity of performance evaluations; how to update the definitions of communities and assessment areas to 
accommodate banks with different business strategies and allow them to help meet the needs of underserved 
consumers and communities; clarifying and broadening the range of activities supporting community and 
economic development that qualify for CRA consideration; and, enhancing recordkeeping and reporting.   
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NAHB Comments 
 
The Community Reinvestment Act is focused on ensuring financial institutions consciously and deliberately 
provide banking services to the citizens of the communities and neighborhoods where they have branches and 
take deposits. The Act is intended to ensure banks are reaching LMI consumers whose credit and banking needs 
might otherwise have been neglected. The CRA is important to home builders because of its role in facilitating 
access to mortgage credit for LMI families as well as in facilitating the production of affordable rental units and 
community and economic development.  Any modifications to the CRA should only enhance the ability of banks 
to meet the needs of their communities, LMI consumers, and underserved areas. 
 
NAHB has long supported the CRA and has opposed efforts to weaken the law or revise the regulations in any 
ways that could detract from the law's effectiveness. NAHB does not believe the CRA statute needs to be 
reconsidered by Congress, nevertheless, there are certain aspects of the regulation that should be evaluated in 
light of significant changes taking place in the financial services industry. Banks and their customers are doing 
business today much differently than they were in 1977. Technology, customer demographics, bank programs 
and products all have evolved and call for a reassessment to ensure CRA is aligned with the current financial 
environment. NAHB’s comments will focus primarily on ways CRA could be modernized and strengthened to 
better serve affordable housing needs without detracting from the intent and past success of the program.  
 
Increasing Clarity, Consistency, and Certainty to the Performance Evaluation Process 
 
Reduce Subjective Ratings  
 
The current rating system and examination procedures are highly subjective, which makes the performance 
evaluation process unclear and unfair. For example, in the case of large institutions, specified CRA-eligible 
activities are assigned varying points by different examiners depending on that examiner's perception of how 
well the activity incorporates qualities such as "innovative" "flexible" or "complex" in its lending and investment 
tests. Also, there is no specified quantity of CRA-eligible activities that determines when a bank should receive a 
particular rating. Not knowing how a rating is assigned or how the rating is defined means a bank has no clear 
idea how to maintain or improve its rating at its next exam. To cite another example, the performance ratings 
for a small institution’s Loan-to-Deposit Ratio category range from "more than reasonable," to "unreasonable" 
though the term “reasonable” is not defined and highly subjective.  
 
Each examiner brings a different perspective to how he or she performs the CRA review and performance 
evaluation. This impacts not only what activities receive CRA credit, but how much credit is given. Not only do 
examiners at each regulatory agency have their own discretion to value certain activities, but examiners from 
the three federal regulatory agencies are trained differently. While NAHB recognizes that eliminating all 
discretion from a CRA review is neither possible nor desirable, since it would most likely eliminate all innovation 
and flexibility, there appears to be room for more clarity that would benefit the banks, the examiners and the 
overall process. 
 
NAHB makes the following recommendations regarding the Performance Evaluation Process: 
 

 The federal banking regulators should replace current vague, subjective terms such as "innovative", 
"flexible", "complex" and "reasonable" with clearly defined guidelines. 
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 The federal banking regulators should establish dedicated CRA examiners within each federal banking 
regulator and require the examiners to complete a standardized training program. 
 

Metric-Based Framework 
 
The OCC describes a metric-based approach to determine a CRA rating as "transformational" in that a bank's 
performance would be evaluated using quantitative benchmarks for specific ratings and clear standards for 
quantifying CRA activities. The proposal suggests this approach would provide an objective assessment of a 
bank's performance, eliminating much of the current examiner subjectivity. It also suggests this approach would 
allow a bank to gauge how well it is meeting its CRA requirement throughout its examination cycle to incent 
additional activities as necessary.  While NAHB agrees that having a more objective system to measure the CRA 
performance of a financial institution would add much-needed consistency and clarity to the performance 
evaluation process, it is important to retain sufficient means to distinguish among activities on the basis of 
difficulty and need.  NAHB appreciates it may be very difficult to achieve a workable balance in establishing 
metrics that are objective but also allow appropriate recognition of the unique challenges and needs that should 
be addressed by each institution.  
 
NAHB makes the following recommendations regarding a Metric-Based Framework:  
 

 Any new CRA rating system must be carefully constructed and thoroughly tested before being finalized 

to ensure that it reflects the different performance evaluation components for banks of different sizes 

and in various geographic regions. 

 

 Activities must be weighted according to the degree of challenge. Not all products and activities can be 
given the same weight. More credit should be assigned to activities of greater risk, activities that require 
more resources, or activities that meet greater community needs.  

 

 Current economic and market conditions in the bank's assessment area must be considered in 
evaluating metric-based performance.  

 
Redefining Communities and Assessment Areas  
 
Assessment Areas 
 
When the CRA statute and ensuing regulations were originally considered, a bank was required to define a 
delineated assessment area or areas where it would receive CRA credit. Still today, assessment area(s) are based 
on the geographic area(s) in which the bank has its main office, its branches and its deposit-taking automated 
teller machines (ATMs), as well as the surrounding geographic areas in which the bank has originated or 
purchased a substantial portion of its loans. While this concept has held up for many years, today the definition 
of assessment area(s) seems too limited to allow financial institutions to meet or exceed CRA goals as robustly 
as they could and should. Nationwide banking services and deposit-taking provide an opportunity for banks to 
expand their assessment area(s), in particular, if they are reaching out to LMI consumers, consumers in LMI 
areas, or consumers in underserved areas. 
 
Currently, assessment areas are established by a bank based on where it has a physical presence.  This process 
does not ensure that all communities that need financial services are included in an assessment area.   NAHB has 
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heard some geographic areas referred to as “CRA hotspots” or “CRA deserts” due to the level of CRA activity 
taking place. Changes to CRA regulations should ensure that all communities can benefit from the opportunities 
provided by a bank’s economic investment and financial services.         
 
According to the U.S Department of Housing and Urban Development’s “Worst Case Housing Needs 2017 Report 
to Congress,” almost 80 percent of very low-income renters live in central cities and urban suburbs - areas 
where banks are likely to have a physical presence and to have established assessment areas.  However, that 
leaves 20 percent (or millions) of very low-income households in rural suburbs and nonmetropolitan areas 
where bank branches or ATMs may not be present.  These individuals and communities could benefit greatly 
from the economic benefits generated by CRA-driven banking services, investments in housing construction 
and/or redevelopment activities. 
 
In fact, the recovery of single family production in the nonmetropolitan part of the U.S. has been very modest1.  
Nonmetropolitan single family starts in 2017 were up only 40 percent from the trough in 2011, compared to 97 
percent for single family starts overall.  Buyers were more likely to pay cash in nonmetropolitan areas (16.2 
percent) than in metro areas (8.9 percent). These statistics indicate that there are headwinds, such as access to 
financing, impacting the housing market in nonmetropolitan areas that may not be impacting metro areas as 
significantly.  The existence of these overlooked and underserved areas should be considered when examining 
changes to assessment area regulations.     
 
Furthermore, current CRA requirements do allow examiners to consider loans, including loans to LMI borrowers, 
outside a financial institution’s assessment areas for CRA credit, provided the institution has adequately 
addressed the needs of borrowers within its assessment area, although, to the point NAHB made in the section 
above on Increasing Clarity, Consistency, and Certainty to the Performance Evaluation Process, the term 
"adequately addressed" is not defined. 
 
Technology Cannot Substitute for a Physical Presence  
 
Technological advancement has allowed banks to reach customers nationwide.  While innovative tools have 
been helpful, communities still need the services of a bank branch. CRA rules must strike a balance between 
allowing credit for any activities that benefit LMI consumers and communities, regardless of a bank’s delivery 
method, and incenting banks to maintain a physical presence in communities where local consumers and 
businesses can benefit and community and economic development can be achieved.  
 
According to NAHB’s quarterly Survey on Acquisition, Development, and Construction Financing, most builders 
rely on commercial banks and thrift institutions to fund land acquisition and development activities and single 
family home construction.  Acquisition, development and construction (AD&C) financing requires close 
coordination between a bank and the home builder and, sometimes, the home buyer.  This engagement 
between the parties cannot be easily replicated through an online transaction. Therefore, having a physical 
presence in a community is critical to maintaining housing production. 
 
NAHB makes the following recommendations regarding Assessment Areas:  
 

 Assessment areas should be redefined, but not eliminated. 
 

                                                           
1 Emrath, Paul. “Homes Built in Nonmetropolitan America,” www.housingeconomics.com.  Nov. 13, 2018. 



Office of the Comptroller of the Currency 
NAHB Comments 
Re: Reforming the Community Reinvestment Act Regulatory Framework 
November 19, 2018 
Page 6 
 

1201 15th Street NW | Washington, DC  20005 | T 202 266 8200  | 800 368 5242 | nahb.org 

 Regulators should modernize the process for establishing assessment areas to ensure that the broadest 
range of communities benefit from CRA. 
 

 Banks should be evaluated on how they define their own assessment areas, and should be encouraged 
to find innovative ways to include underserved communities. 

 

 Banks should get CRA credit for lending, investing and providing banking services to LMI consumers, LMI 
areas, designated disaster areas, or underserved or distressed nonmetropolitan middle-income 
geographies regardless of where those consumers or communities are located, as long as they maintain 
their services in their assessment area(s).  These activities provided outside of assessment area(s) could 
be limited to a certain percent of CRA credit. 
    

 If a small bank has achieved a Satisfactory or Outstanding rating in its most recent review, any mortgage 
loan made by that financial institution that is affordable to a LMI borrower and made in a LMI census 
track should be eligible for CRA credit by the bank that originates it regardless of whether it is in the 
bank's defined assessment area(s).  

 
Maintain Support for the Low Income Housing Tax Credit Program 
 
The Low Income Housing Tax Credit (LIHTC) Program is the federal government’s primary means of supporting 
affordable rental housing production. It is a public-private partnership that pairs government funding with 
private sector discipline. The federal government allocates LIHTCs to states, which make competitive awards to 
apartment developers. The developers sell the credits to investors and use the proceeds as equity in the 
property, which reduces debt requirements and keeps rents affordable2 for low-income units.  
 
The CRA has been a major catalyst for banks’ investment in the LIHTC Program. The LIHTC Program incents 
private sector investment in the new construction, acquisition, and rehabilitation of rental housing affordable to 
low-income households. Banks may participate as equity investors in LIHTC properties or as lenders that provide 
financing for the properties. 
 
The LIHTC Program has been highly successful. According to the National Council of State Housing Agencies, 
LIHTCs have financed approximately 3 million apartments for low-income households, adding approximately 
100,000 units to the inventory each year.3 In addition to bolstering the supply of affordable rental housing, 
LIHTC supports jobs and provides benefits to the economy. NAHB estimates that for a typical year, annual LIHTC 
development activity supports approximately 95,700 jobs, $3.5 billion in federal, state and local taxes paid and 
$9.1 billion in economic income (wages and business income).4 
 
In a 2014 report5, OCC listed several reasons banks invest in LIHTCs and lend to LIHTC properties, which include:   

                                                           
2 The LIHTC affordability period is generally 30 years, but some states require longer terms. 
3  National Council of State Housing Agencies State HFA Factbook: NCSHA Annual Survey Results 2016.  See also “Housing 
Credit FAQ,” NCSHA, https://www.ncsha.org/wp-content/uploads/2018/01/Housing-Credit-FAQ-2018-FINAL-Updated-
August-2018.pdf.  
4 “The Economic Impact of the Affordable Housing Credit,” Robert Dietz , July 15, 2014, Eye on Housing Blog, 
http://eyeonhousing.org/2014/07/the-economic-impact-of-the-affordable-housing-credit.   
5 “Low-Income Housing Tax Credits: Affordable Housing Investment Opportunities for Banks,” Office of the Comptroller of 

the Currency, COMMUNITY AFFAIRS DEPARTMENT, Community Developments Insights, March 2014 [Revised April 2014] 

https://www.ncsha.org/wp-content/uploads/2018/01/Housing-Credit-FAQ-2018-FINAL-Updated-August-2018.pdf
https://www.ncsha.org/wp-content/uploads/2018/01/Housing-Credit-FAQ-2018-FINAL-Updated-August-2018.pdf
http://eyeonhousing.org/author/rdietz479/
http://eyeonhousing.org/2014/07/the-economic-impact-of-the-affordable-housing-credit/
http://eyeonhousing.org/2014/07/the-economic-impact-of-the-affordable-housing-credit/#comments
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 Meeting the credit needs of their communities;  

 Receiving CRA consideration;  

 Earning competitive rates of return on investments;  

 Gaining opportunities to diversify into other credit products and services; and  

 Providing a platform to leverage other tax credit investments.  
 

Considering the essential role banks play in LIHTC investment, and the CRA’s role in incenting banks’ 
involvement, NAHB considers these incentives very successful aspects of the current regulatory framework. 
NAHB is particularly concerned that any changes to CRA do not adversely affect banks’ investments in LIHTC 
properties. It is essential that current CRA incentives for banks to invest in LIHTCs are retained and expanded. 

In areas where banks tend to congregate, such as urban, metropolitan areas, there often are an abundance of 
banks competing to service the same assessment areas to fulfill their CRA requirements. This situation is 
frequently observed by LIHTC developers. Banks fiercely compete for LIHTC equity investments located within 
their assessment areas. Unfortunately, other deserving projects located outside of the assessment areas do not 
receive the same consideration. These “CRA deserts” should be addressed through enhancements to the CRA 
assessment area designation. 
 
NAHB makes the following recommendations regarding the Low Income Housing Tax Credit Program: 
 

 Do not make changes to regulations that would reduce incentives for banks to participate in LIHTC 
investments or loans. 
 

 The federal banking regulators should create new incentives for banks to invest in LIHTC properties in 
areas that are not currently being served. 

 

 As described under the assessment areas section, as long as a bank is meeting the service needs in its 
assessment area, it should be given credit for investing in LIHTC properties outside of its assessment 
areas in order to ensure deserving projects are considered rather than disregarded. 
 

Consistency in Determining CRA-Eligible Activities  
 
There should be enhanced clarity around how to determine whether an activity is eligible for CRA credit. 
Defining CRA-eligible activities as innovative, complex and impactful does not allow a bank to determine 
whether the activity will receive CRA credit. Eligibility requirements are vague and if a bank is uncertain about 
whether a product will qualify, it is unlikely to step outside comfortable, known parameters. To enhance 
responsiveness to the unique character and needs of communities, banks should be encouraged to be creative. 
Instead, under the current regulations, banks are inclined to stick with safe investments and engage in activities 
that are certain to be rewarded. This behavior is enhanced by the fact that there generally is a long time lag 
between the examination period and the receipt of the CRA rating. Also, the federal banking regulators are not 
consistent in their determination of eligible activities. 
 
Though it is not easy to encourage innovation at the same time as trying to enhance clarity, the general process 
for supporting innovation could be improved. 
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NAHB makes the following recommendations regarding Determining CRA-Eligible Activities: 
 

 The federal banking regulators should establish a process that allows a bank to get an easy, quick 
decision as to whether an activity (or activities) is eligible for CRA credit.  Establishing dedicated CRA 
examiners, as discussed above, would facilitate this process. 
 

 The federal banking regulators should classify certain categories of loans and investments as presumed 
to receive CRA credit.   

 

 Housing production and redevelopment lending that benefits low- and moderate-income persons 
should be presumed to receive CRA Credit.  

 

 Banks’ lending and equity investments in LIHTC properties should be presumed to receive CRA credit. 
 

 The federal banking regulators should also provide more training for examiners, financial institutions 
and stakeholders (developers, syndicators, community leaders) on the CRA guidance as it relates to the 
definition of community development and what constitutes affordable housing. 

 
Safe harbor CRA-eligible Activities 
 
A list of safe harbor CRA-eligible activities would help ensure consistency in financial institutions' performance 
evaluations. 
 
NAHB makes the following recommendations regarding Safe Harbor CRA-eligible activities: 
 

 The Federal Housing Finance Agency’s (FHFA) list of housing programs and activities eligible for Duty-to-
Serve Credit by Fannie Mae and Freddie Mac might be a helpful start to developing a safe harbor list of 
CRA-eligible activities.6 Some programs and activities listed in the final Duty-to-Serve Rule include, but 
are not limited to: 

o U.S. Department of Housing & Urban Development (HUD) Section 8 Rental Assistance Program  
o HUD Section 236 Rental and Cooperative Housing Program 
o HUD Section 221(d)(4) 
o HUD Section 202 Housing Program for Elderly Households 
o HUD Section 811 Housing Program for Disabled Households 
o McKinney-Vento Homeless Assistance Programs 
o USDA Section 515 Rural Housing Programs 
o Federal Low-Income Housing Tax Credits 
o Other comparable state and local affordable housing programs 
o Loans on small multifamily rental properties of 5 to 50 units 
o Activities that support financing of purchase or rehabilitation of certain distressed properties 
o Activities that support certain high-needs rural regions and high-needs rural populations 

 

                                                           
6 For the complete list of programs and activities eligible to receive Duty-to-Serve credit, see Federal Register, Vol. 81, No. 

250, December 29, 2016; page 96245. https://www.gpo.gov/fdsys/pkg/FR-2016-12-29/pdf/2016-30284.pdf.  

https://www.gpo.gov/fdsys/pkg/FR-2016-12-29/pdf/2016-30284.pdf
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 The federal banking regulators should develop an additional list of safe harbor federal, state and local 

financing programs to provide more clarity of what activities constitute community development loans 

that support affordable housing for low-to-moderate income persons 

 
Incentives to Improve CRA Performance 
 
There is no monetary or civil penalty for an unsatisfactory CRA rating, i.e. a "Needs to Improve" or "Substantial 
Noncompliance" CRA rating. Rather, the bank may be restricted in new branch opportunities, relocating a 
branch, merging or acquiring another bank until its next CRA evaluation, which is generally one or more years in 
the future. In addition, a bank's CRA rating is publicly disclosed and the bank is required to develop a plan to 
improve its CRA rating in the future.  
 
NAHB makes the following recommendations regarding CRA performance: 
 

 The penalties for noncompliance with CRA should be revised and new incentives added for achieving an 
Outstanding rating.  

 
Conclusion 
 
Thank you for your consideration of NAHB’s comments. For more information, please contact Rebecca Froass, 
Director of Financial Institutions and Capital Markets at rfroass@nahb.org or Michelle Kitchen, Director of 
Multifamily Finance at mkitchen@nahb.org. 
  
Sincerely, 

 
David L. Ledford 
Executive Vice President 
Housing Finance and Regulatory Affairs 
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